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PREFACE.

As there are already a large numbei “\q,lgqﬁ”
works on the subject, the bringing out of this Lo
may require a few words of apology. The text-books in
use are from their cost beyond the reach of many candi-
dates for the Special and Pleader Tests. Their size also
precludes the possibility of their being thoroughly studied
by such candidates, who have very often little time to spare
for law-studies. It has thercfore been thought desirable
to publish this book whose cost, size and matter will, it is
hoped, be found suitablo to the means, opportunities and
requirements of those for whom it is intended.

The author has consulted in the preparation of this
work the leading text-books on tho subject, specially the
works of Tavror, SteeneN, Fioup and CoNNINGIAM.

THE AUTHOR.

Maibras,
1st November, 1887, }
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INTRODUCTION.

1 The position of the Law of evidence.—The object of all law<is to
create rights and daties and to enforce their observance. Tk -nn»ﬂd.:;t .
provide measures agamst the violation of such rights """"“C)YV '{o
called adjectire or procedure laws. When a right has been ity
a duty has been violated, or sometimes even when there is fear ofsuch

infringement or violation, the indimdual aggrieved or the State puts the
adjective or procedure law in force.

create rights and ditties only are called substantive laws, 110 H

The adjective law may bo roughly divided as follgws* :—

@) Rules as to preliminary proceedings suchas the prosent-
ing of the plaint, the summoning of the opposite party,
the stating of the case by the parties, the ascertaumng
of the points in dispute, the summoning of witnesses and
tho requiring of the production of documents.

(b) Rules as to the proof of the points in dispute by the state-
ments of witnesses and the production of documents.

{*) Rules as to the modes of expressing the decision which the
Judge arives at by the application of the rules of substan-

tive law to the facts which he considers as proved

(d) Rules as to the modes of carrying out the decision.
Headungs (a), (¢) and (d) have been put together in the Indian
Law and have been technically called procedure; while heading (1),
although none the loss part of procedure Imie, bas been made distinet

under the name of evidence

2 What should not be expected from a, _ﬂaue Law of Evi-

dence —We should not expeet it to teach u s opposed w ard whcthcr the
statement of a witness 15 trve or untroe, and® 2 w\ N J$odraw the
proper mference from a number nf/j{lﬂ’s{ppo‘w e & Qg' “"J have been
proved to be true  These questions, as to thé o*‘ 3 ,..L “of evidence and
infcrences to be drawn therefrom, can be Soterd fonly by the Judge's
own knowledge of the world

“Thi dlvmon wuhoumnvexm.un-x exhaustive, aims ot only pomtisg out the prowzce
o L b of excdenc

4+ There are hv"\\cr €ECpLONT, 8¢0 sevtions 41, 39-00 and 121K,



n NTROGDLCTION

8  What a treatise on the Law of Evidence aums at.—

Fusfly—It lays down the proper limits of a judicial enquiry  As
the time of the Court should not be unnecessarily taken np with en-
quiries having no bearing upon the case, it becomes necessary to deter-
mune what the legitimate limits of an cnquiry should be Every judicial
enquiry aims at determining the right or liability of a person Theright
in question is a necessary inference from the trath or untrath
“ineipal faets m dispute between the parties; and these
ots 1n dispute from the trath or untruth of which the right
1ty of a person directly arises are called faets iu fsswe. The
truth or untruth of the facts in issue may be established by dircet
evudence regarding them, or by evidence of other facts which by their
sntimate connection with the facts m 1ssue render the facts in issue
probable or mprobable These other facts are called relerant facts
Therefore the first enquiry 1 a treatise on eiidence must be “ What
are those various connections or relations with jfaets dn tssue which
make a fact relevant #” (For this sece seetions 5—53) This sets the
lumit to a judicial enquiry, and 3t cannot thercfore pass beyond farts
an wesie and relerant facts *

Secondly —Having determined the facts over which the enquiry
should estend the nest point 1s to determine which of these requue
proof and which not, for the latter sec sections 56--58. Next as tothe
method of proving thase facts which requite proof, the cardinal prinei-
ple is that the best possible proof that the nature of the fact admts of
must be adduced, in order that the chances of crror may be less, “ When

> This does not howeyer prevent the Judge from PUtung what questions ke thinks proper
whether relcvant or irrelevant See section 165, The reason for (his exceplion 3s thus given
by Mr Stephen the framer of the Act —
5 .

#4Thay part of the Law of Evidence which rolates £0 the manner in which Witneases are to 1o
examined pasames the esistence of & well educated Bar cooperating With the Judge and
relieving hura practyy *= of every other duty than that of deciding questions which may srise
between them, T o e13  ~glhisstate of things does ot exlst in India and that 1t woutd
Loagrestmstale -{ 12, Tn 2 groat number of cases—prabal)y ibe vas: nemerical
majonty—ths JudgaSa shole trial bneelf, Tn all ouges be hnsto reposent the inter-



INTPODTCTION fitd
thetermsof a contract, or of a grant, orof any other disposition of pro-
perty have been reduced to the form of o document, and in all eases
in which any matter is required by law to be redunced to the form of o
document, mo evidence shall be given in proof of the terms of such
contract, grant ot other disposition of property or of such matter except
the document itself.” Oral evidence or evidence by means of a copy may
however be given under certain exceptional circumstances. When tho
matters above referred to have been proved as aforesaid, no § T
any oral or st t shall be admitted, as betwe.,\ = 4
ties or their representatives, for the purpose of in any way vary:!}
effect of the document  This rule also is subject to certain exceptions.

Of other matters oral evidence may bo given provided it bo
direct. *

Thirdly —The next subject that should be taken up is the produc-
tion and effect of evidence. Under this head rules regarding the burden
of proof, the facts which a party may under certain circamstances be
disqualified from proving (estoppel,) the competency of persons to give
evidence, the facts of which certain witnesses cannot give or cannot bo
compelled to give evidence, the manner of examining witnesses, and
the effect of the imp ission and of evidence are laid

P 2l

down

4 The difference between the English Law'of Evidenceand the Indian
Law —In England the Judge only expounds the law, whilo thejury
decades wpon questions of fact. As the jury consisted of persons whohad
no professional traiming it was idered that the evidence of i ted
parties, of persons of notorions bad characters and such like should not
be placed before the jury owing to their genersl unreliability. Some-
times very important ¢vidence was thus shut out. But thanks to the
labours of Bentham the disability of sach persons to bear evidence has

*Tho phrase dwect eudence i3 used in tw0 eenees, As opposed t0 erevmatantial ecidence
it mrans those Ktatements and documents which prove the facts in ssu themsclyes, wsle cirexms
staniial coulencs prove collateral facts relevant 10 facts ia 1sae and thercby indiectly prove fthe

acts 1t fasus, Asopposed to Aearsay emideace, dsrect eridence mieans tho evidenco given by
» person who has himeci? perceived by his senscs the fact to which he testifies, i,e , if 1t refers ta
afuctwhichcan be scenit is the evidence of a persou who says hohas seenit, if It refers 1o 8 fact
which can be heard ft i3 tho evidence of & person whosoya he has heard it} m short f it refers
o & faet which can ba perceived by any sense or in ANy other mauner it ia the evidence
©of » person who says bo has perceived it by that sensa or in that manner, Heorsay smdence
is that of 5 person who baa derlved hus inforwation second hand, A says he raw B munder
€. D who hus heard this deposes that ho heard A 53 that ho saw B marder C. D's evidence
in bearsay anid should notbo sdmitted, except under cortamn exceptiendl cvumetances (ses 6,30)
Durcet erd-uce s used whove In this latter egnze,
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PRECIMISARY [sre 3
For afidawts, see ss 191 —197, Cav Pro Code of 1832 ; and for proceedanys
Lesore arbitrators, see 85 506 —526 of the same Code
Repeal of enact- 2. On and from that day the following laws
menta. shall be repealed :—
(1) All rules of evidenes not contained in any Statute, Act
or Regulation in force in any part of British India;
1l such rules, laws and regulations as have acquired the
under the twenty-fifth section of ‘ The Indian Councils
, in so far as they relate to any matter herein provided

The enactments mentioned in the schedule kereto, to the
extent speéified in the third column of the said schedale.

But nothing herexn contained shall be deemed to affect any
provision of any Statute, Act or Regulation in force in any part
of British Indin and not hereby expressly repealed.

Note
The rules of the Enghsh common Law which were in use 1n this conntry previ-
ous to tho passing of this Act are repealed by clanse (1), 1nasmuch as they wore only
a set of unwritten lawa brought into existence by the practico of the English Courts.

3 In ths Act the following words and
expressions ave used m the following senses,

Interp etation.
clanse unless 2 contrary imtention appears from the
context ;——
“ Court” includes all Judges and Magstrates,
“C;wnrt . and all persons, except arbitrators, legally autho-

rized to take evidence.
“Fact” “ Fact” means and includes—

(1) any thing, state of things or relation of things, capable
of being perceived by the senses ;

(2) any mental condition of which any person is conscious.

Tllustrations

(a) That there axe cerfain objects arranged in a certain order in
a certain place, is a fact

(&) That a mau heard or saw something is a fact.

(¢) That a man said certain words 13 a fact

(¢) That a man holds a certain opinion, las a cortain intention,
acts 1n goed faith o1 frandulently, or uses a particular word iu a parti-
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cular sense, or 13 or was at a specified time conscious of & particular
scnsation, is a fact

{¢) That a man has a certam reputation 1s a fact,

One fact1s smd to be relevant to another when the oness

connected with the othern any of the ways
“Relevant,” referred to in the provisions of this Act relating
" to the relevancy of facts. et
The oxpression “facts in issue” m(:;kf?{(};
includes— -
any fact from which, either by itsclf or in conncetion with
other facts, the existence, non-existence, nature, or extent of any
right, liability, or disability, asserted or denied in any suit or
proceeding, necessarily follows.

Ezplanation.—Whenever, under the provisions of the law for
the time being 1 foree relating to Ciml Procedure, any Court re-
cordsan issue of fact, thefact to be asserted or denied in tho
answer to such issue, 1s a fact 1 1ssue,

*“Facts in 1ssue "

Tllustrations.
A 1s accused of the mmder of B
At his tral the following facts may be 1n 1ssne . —
That A cavsed B's death;
That A intended to cause B's death;
That A had received grave and sudden provocation from B,
That A, at the time of doing the act which caunsed B's death,
was, by reason of unsoundness of mind, incapable of know-
ing its nature.
“ Document” means any matter expressed or described upon
any substance by means of letters, figures, or
“ Docament " marks, or by more than one of those means,
intended to be used, or which may be used, for
the purpose of recording that matter.

Mustrations
A writing 13 & document ;
Waords printed, lithographed or photographed are & t
A mapor plan is o doewment ;
An snseription on a metal plate or stonc 1s a document
A caricatare 1s o document




4 PRELIMINARY. [sEc 3,

“Evideneo ™ “ Evidence” means and inclndes-—

(1) all statements which the Conrt permits or requires to be
made before it by witnesses, in relation to matters of fact under
mqniry ; R ’

such statements ave called oral evidence :

all documents produced for the inspeetion of the Court;
d ts are called d tary evidence.
A'fact 1s sa1d to be proved when, after considering the matters
hefore 1t, the Court either beheves 1t to exist, or
“ Proved " considers its existence so probable thata pru-
dent man onght, under the circumstances of the
particular case, to act wpon the suppesition that 1t exists.
A fact is said to be disproved when, after considering the
matters before it, the Conrt exther believes that
“ Dagproved ' it does not exist, or considers its non-existence
50 probable that a prudent man ought, under
the eciroumstances of the particular case, to act upon the swpposi-
tion that 1t does not exist
A fact 15 said not to be proved when it is
nexther proved nor disproved.

4 Not proved

Note.

1. Court,—A Polie-officor examiniog wipnesses is nota Court A Sub-Regis
trar is » Gourt, Petition of Sardars Lal, 22 W. R. Cr. Ral,, 10,

2. Facts v 1ssue and 2 elevant fucts —The differcnce between them 13 pointed
out 1n the ntroduction, para

3. Dotwments,~—Compare the dofimtion of the same e the I, P. €., & 29,

PRSI - B

Ry hos been 8ud that a third sort of evidence called material evidence has been
omlLted: _i{;fncml evidence is meant those things that are transmitted to tho

Thercefore the Weapon cannot be called ecrdence
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4. Whenever it is provided by this Act that the Court may
presume a fact, it may either regard such fact
as proved, unless and until it is disproved, or
may call for proof of it.

Whenever it is directed by this Act that the Court shall

presume a fact, it shall regard such fact as

“ May presume "

“Shall presgme.” el e e o
proved, unless and until it is disproved ! "1
]

When one fact is declared by this Act to be conclusive.pfoof
of another, the Court shall on proof of the one
fact regard tho other as proved, and shall not
allow evidence to be given for the purpose of disproving it.

“ Conclusive proof.”

Note.

1. In English treatisea presumptions are divided into rebutfable presumptions
an 3 P P i ) ¢ casesin
which the Court may or shall presume a fact; while srrebuttable presumptions corres.
pond to casee of conclusive proof.

2. For instances in which the Court may presame a fact see soctions 86—88, 90,
114, For instances in which the Court shall presume & fact sea sections 79—85, 89,
105 and for cases of conclusive proof see sections 41, 112, 113,

CHAPTER 11.—O0f the Relevancy of Facts.

5. Evidence may be given in any suit or proceeding of the
Bt existence or non-existence of every fact in issne
videnco may bo n
guren offactainissua  and of such other facts as:are hercinafter
1
and relevant facts declared to be relevant, and of no others,
Ezplanation.—This section shall not enable any person to give
evidence of a fact which he is disentitled to prove by any provision
of the law for the time being in forco relating to Civil Procedure.

Tlustrations,
{a) Ais tried for the murder of B by beating him with a club
with the intention of causing his death.
At A’s trial the following facts are in fssue—
A’s beating B with the club;
A’s cansing B's death by such beating;
A’s intention to eause B's death.

(8) A suitor does not bring with him, and havo in readiness for
production at tho first hearing of tho case, n bond on which he relies.
Tlus section docs not enable him to produce the bond or prove its
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contents at a subsequent stage of the procecdings, otherwise than in
d with the ditions preseribed by the Code of Civil Pro-

cedare.
Note

4 o 100, AUV s v,
2 rewnafter —The wordl herewnafter includes not only this chapter but also

8 143, 116, 119, 153, 155, 156, 157, 138.
6. Facts which, though not in issue, are so connected with
2 fact in issue as to form part of the same
Relovancy of facts  transaction, arc relevant, whether they occurred

’:‘:5‘.5’,‘2&&1" OTRTC 4t the same time and place or at different times
and places.
Tllustrations.

(@) A is accused of the murder of B by beating him What.
cver was snid or done by A or Bor the by-standers at the beating, or
s0 shortly beforc or after 1t asto form part of tho transaction, is a
1elevant fact.

() Aisaccused of waging war against tho Queen by talung
port in an armed insarrection in which property is destroyed, troops
sre attacked, and goals are broken open. The occurrence of these
facts is relevant, us forming pait of the general transaction, though
A may not havo been present at ail of them.

(c) Asucs B foralibel contained in a letter forming part of o
correspondence. Letters between the parties relating to the subject
ont of which the hibel arose, and forming part of the correspondence
in which it is contained, ave relevant facts, though they do not contain
the libel itself. .

{d) The question is whether cortain goods ordered from B were
delivered to A. Tho goods were delf d to soveral int diate
hersons suceessively, Each delivery is a relevant fact.

« Note
1. Tho facts allnded to in this section are gonerally known as part of the
re) geste
2 Transactwon—" A transaction is & group of facts xo connected together as
to bo referred to by & single legal namo a3 & crime, a contract, &e.*

B m LYl ma 1 il 01, globaes
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7. TFacts which are the occasion, cause, or cffett, immediate
or otherwise, of relevant facts, or facts in issue,

ci?:,t,,s :;::i:a: % or which constitnto the state of things under

fectof facts in 153 oyo] they hnppened, or which afforded an op-

portunity for their occurrence or transaction, are relcvunt.

Tilustrations,

(a) ‘The question 15 whether A robbed B.

The facts that, shortly befare the robbery, B weut to a fair with
money in his possession, and that Ite showed at, orzuentioned the fact
that he had 1t, to third persons, are relevant.

(b) The qnestion is, whether A mutdered B.

Barks on the ground, prodaced hy a strugele at or near the place
where the murder was committed, are relevant facts.

(¢) The question is, wheéther A poisoned B,

The state of B's health before the symptonts ascribed to poison
and habits of B, knownto A which afforded an opportunity fer the
administration of poison, are relevant facts,

Note

1 (}f the 1llustrations, (e} is 4n instance of facts relevant &8 giving occaslor or
P R f facts ing offects (c} of facts consuituting the state
of things under which an alleged fact happoned.
2. Ilustration (c) scems to havo been talen from the trial of Captain Don-
nellan for poisoning Sir Theodosius Boughton, ¢

Motire, prepasa- 8. Any fact is televant which shows or con-
tion and previous er H 1 i i
subsequont condust, stitutes o motive or preparation for any fact in

igsue or relevant fact.

The conduct of any party, or of any agent to any party, to any
snit or procecding, in referenco to such smit or proceeding, or in
reference to atty fact in 18gue therein or relovant thereto, and the
conduct of any person an offente against whom is the subject of
any procceding, is relovant, if such tonduct influences or is in-
fluenced by any fact in issue of relevant fact, and whether it was
previous or subsequent thereto.

Erplanation 1.—The word * conduct” in this section does not
include staterents, unless those statements, accompany and explain
acts other than statements ; but this explanation is not to affect the
relevaney of statements under any otlier section of tlis Act,
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Ezplanation 2—~When the conduct of any person 13 relevant,
any statement made to him or in his presenco and hearng, which
affects sach conduct, is relevant.

Tllustrations.

(a) A is tried for the murder of B.

The facts that A murdered C, that B knew that A had murdered C,
and that B had tried to extort money from A by threatening to make
Ius knowledge public, are relevant.

(b) A sues B upon a bond for the payment of money. B denics
the making of the bond, ”

The fact that, at the time when the bond was alleged to be made, B
required money for a particnlar purpose is relevant.

() A is tried for the murder of B by poison
The fact that, before the death of B, A procured poison similar to
that which was administered to B, 13 relevant

(d) The qneshon xs, whether a certain dqcument is the will of A,

I e L L B T T,

are relevant

{e) A isaccused of » crime.

The facts that, either before, or at the time of or after the alleged
crime, A provided evidence which would tend to give to the facts of the
case an appearance favoura,ble to himself, or that he destroyed or con-
cealed evidence, or | nted the or the absence of
persons who mlght have been witnesses, or suborned persans to give false
evidence respecting it, are relevant.

(f) 'The questionis, whether A robbed B.

The facts that, after B was robbed, C said in A’s presence—* the
Police are coming to look for the man who robbed B, and that
immediately afterwards A ran awey, are relevant.

(9) The question is, whether A owes B Rupees 10,000

The facts that, A asked C to lend him moncy, and that D said to
C in A's presence nmi hearmng—* I advise you not to trust A, for he
owes B 10,000 rupees,” and that A went away without makmg any
answer, are relevant facts.

(%) The question is, whether A committed a crime.

Tho fact that A absconded after receiving a Jetter warning him
that inquiry was being made for the criminal, ; and the contents of the
letter, are relevant,
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(1) A saccased of o erime.

The facts that, after a commission of the alleged crime, ho
absconded, or was 11 possession of proporty or the proceeds of property
acquired by the crime, or attempted to copeeal things which were or
wight have been used in commutting it, are relevant.

(1) The question is, whether A was ravished

The facts that, shortly after the alleged rape, she made a complaint
relating to the crime, the circnmstances under which, and tho terms in
which the complawnt was made, are relevant,

The fact that, without making a complmn{, she sad that she had
been ravished 1s not relevant as conduct under thns section, though it
may be relevant

as a dymg declaratron under section 32, Clause (1), or
as corroborative evidence under seeion 187

(L) The question 1s, whetber A was robbed.

The fact that, soon after the alleged robbery, he made a coraplaint
relating to the offence, the circumstances under which, and the terms
1 which, the complaint was made, are relevant.

The fact that he said he had been robbed, without making any

complaint, is not relevant as condumct wnder this scction, thongh it
may bo relevant

as a dying dedlaration under scction 32, Clanse (1), or
as corroborative evidence under scetion 157
Note

W. R, 177, -

2. Statements —3ere statements are not relevant under thissection though
they may beso under other gections, e. g, Sections 14, 17--38 To bo relevant under
thud scetion they mast either accompany and explain conduct wlich itself i3 rcle.

impertinence, or if thero was no apportunity to d desp
statement was made iz 4 letter, having faded to contradict the sta
not be taken o8 equivalent to consent

jally when the
tewent shonld

* The brst Interpretation is 020,
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9. TFacts necessary to explain or introduce a fact 1 issue

Facts necessary to  OF Televant fact, or which support or rebut an
explan or troduce ;. in 1 -
Telovant fasts inference suggested by a 'fa.ct in issue or rele
vant fact, or which establish the identity of any

thing or person whose identity is relevant, or

fix the time or place at which any fact in issue or relevant fact

happened, or wihich show the relation of parties by whom auny
such fact was transacted, are relevant i so far as they are neces-

sary for that purpose. *

Illustrations.

(a) The question is, whether a given document; is, the wiil of A,

The state of A’s property and of his family at the date of the
alleged will may be relevant facts

b) A sues B for a libel imputing disgraceful conduct to A; B
affirms that the matter alleged to be libellous is true.

The position and relations of the parties at the time when tho
libel was  pablished may be rel t facts as introd 'y to the facts
m issue

The particulars of a dispute between A and B about a matter
unconnected with the alleged libel are irrelevant, thongh the fact that
there was a dispute may be relevant if it affected the- relations
between A and B

() Aisaccused of a ctume .

The fact that, soon after the commussion of the crime, A ab-
sconded from his house, is relevant, nnder section 8, as conduct subse-
quent to and affected by facts i assue

The fact that, at the time when he left home, he had sudden and
urgent business at the place to which he went, is relovant, as tending
to expluin the fact that he left home suddenly.

The details of tho business on which he left are not relevant,
except in so far us they are necessary to show that the business was
sudden and nrgent.

(2) Asues B for inducing C to break a contract of ot
made by him with A, C,on ]e?x.ving A's service, says to fs:ff'ﬁ
Ieaving you becanse B has made me n better offer” This statement
js a relevant fact as explanatory of €’s conduct, which i3 relevant as
a fact in issuc.

{e) A aceused of theft, is seen to give the stol
who is s:cril tg gi:c 1t fo A's 'wife. B say‘;: as he de‘i:cv;.f rx?il‘-tzy\ ‘:a;}s'
yon are to lude this, D's statement is relevant
fact which is part of the trunsaction o8 explanatory of o
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A s tried fora riot, andis proved to have marched at the
head of a mob  The ertes of the mob arc relevant as explanatory of
the natare of the transaction

Note
Tllustration (f) 15 taken from Lord George Gordon’s case
10. Where there 1s reasonable ground to lbelieve that two
or more persons have conspired together to
hﬁt‘:ﬁfx&zﬂg"x commut an offence or an actionable wrong, any
{;’;3;" to common  thing said, dome or written by any cne of such
persons n referenco to their common intention,
after the time when such intention was first entertained by any
one of them, isa relevant fact as against each of the persons
believed to be so consprring, as well for the purpose of proving the
existence of the conspiracy as for the purposo of showing that any
such person was a party tot.
Mlustration
Reasonable groaund exists for believing that A has joined in
a conspiracy to wage war against the Queen.

The facts that B procured arms in Europe for the purpose of the
conspiracy, C collected money mn Calentia for a like object, D per-
suaded persons to join the conspiracy in Bombay, E published writings
advocating the object in view at Agra,and F transmitted from Delhi
to G at Cabul the money which C lmd collected at Caleutta, and the
spiracy,

and to
t of all
1 were
>fore he

Note.
Analysis —(a) This section applies to the cnse either of an offence or an
actionablo wrong (b) There must be roasonable grounds for believing in the ems-
tence of the conspiracy. (¢) The things said, done or_wniten by ona of tho

2. The Eng]uh an Tequires t)mt Rhe thing s13d, done or written must not
merely refer to the conspiracy but must also be n furtherance of 1t
3 Proof of the conspiracy may bo allowed to bo mven after the pmar of the
statements Beo section 136
When facts not 11,
atherwiso  relevant
become relevant, vant—

(1) if they are inconsistent with any fact in issue or relevant
fact;

Facts not otherwise relevant are rele-
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(2) if by themselves or in counection with other facts they .
make the existence or non-existence of any fact inissue or rele-
vant fact lighly probable or improbable.

Tlustrations.

(e} Tho question 13, whether A committed a crime at Calentta
on a certain doy

The fact that, on that day, A was at Laloie is relevant,

The fact that, near the time when the crime was committed, A
was at & distance from the place where 1t was committed, which would
render 1t highly mmprobable, though not rmpossible, that lte committed
1t, 1s relevant

{b) The question 15, whether A committed o crime

The circumstances are such that the crime must have been com-
mitted either by A, B, C or D. Evory fact which shows that tho crime
could have been committed by no one else, and that 1t was not com-
mtted by exther B, C or D, 15 relevant.

Note,
1. Anlbs—This is the defence of having been so far away at the time of the

commssion of & crime from the scene of action that 16 makes 1 impossible that the
prisoner could have committed it Thissort of defence 1s relevant under this sec-
tion

the ighost degree of probabiliy In R v Purbhudas Amboram, 11 Bom
90, 16 was held thov the existence of a pumber of inchoate forgeres 1n the house of
the accured did nos make the prisoner's commission of the partienlar forgery in
question so probable that they could be tendered m evidence under this section

12. In snitsin which damages aro claimed,
gpi"{i';'::llgd?:: % ony fact which will enable tho Court to deter-
enablo Conrt to de- res wh
Soomino amount are  TITE tho fxmount of damage: uch on{;ht to be
relevant awarded is relevant.

Note

1. Torts —In many actions for torta auch as defamation and seduction tho
character of a person affects the amount of dimages  See note to section 53,

Other facts affecting damageq 1n cases of farts are malico, insulting condact and
position in Ife of the defendant, tho time and place of the injury, the provocation
gvenby the plantiff and tho extent of mnjury sulfered by the plamti
2 DBreorh of Contract —Ina c1se of breach of contract the troe measure of

damages is the extent of the loss to the pluntiff and nothing else.
Factsrelerantwhen 13- Where the question isas to the existeneo

nzht orcustom it1z  of any rieh 3
i of any right or custom, the following facts are

. IDghly probable —This phrase mast be construed very strictly as meaning
bid

relevant—

{a) Any transaction by which the right or custom in question
was created, claimed, modified, recognized, nsserted or demed, or
which was inconsistent with its existence :
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() Paiticular mstances in whick the right or ecustom was
claimed, recogmzed, or exercised, or in which its exercise was dis-
puted, asserted or departed from.

Titustration.

The question 19, whether A has o right to a fishery. A deed con-
ferring the fishery on A’s ancestors, & mortgage of the fishery by A’s
father, a subsequent grant of the fishery by A"s father, irreconcilable
with the mortagage, particular mstances 1n which A's father exercised
the right, or in which the exercise of the mght was stopped by A's
neighbours, are relevant facts.

Note,

1 Right —This has been mterpreted by the Calcatts Bigh Couxt in Gujyu
Zal v Futteh Lal,I, R 6 Cal, 171, as meamug an sncorporeal 119hf,3 ¢, not &
right to the exclumve possession of any piece of land or other property, but a right
tothe mere wuse of st, while the mght of possession remans with somebody elso §
e g, an casement  Seelstration

2. Custom —Custom 19 an unwnitten law established by long usage. The cos-

A partieular castom in order that it may be recognized ns binding must satisfy
the following requisites —

(1) It must have been 10 use solong that the memory of man runncth not to the
contrary

{2) It must have been wniform and continuous

(3) It must not be rague but definite.

(3) It muat not be unreasonable, tnrmoral or opposed to pudlic policy.

{3) People must hare geted under stansth the convaction that i was legally binds
ng npon them

3 Mereantile wsage—This ie also & kind of custom prevailng among all

Gecysions, legal principles, svalozmes “and the general gprmon of merchants, while 3
usage of trade must be proved by evidence of instances and not by mere opinion

4 Transaction ~The meamng of this word in clanse {a) has been a subject of
much discusmon. It certainly includes such cvents s a sale, a lease, &c. As to
whether it includes provions judicial decisions on the same subject between third
parties there has been a difference of opimion It seems to bo eettled that previous
Iudgments not 1nfer partes ave relevant to prove a nght or custom only when it 13 of
a public wature; the worling of 8 42 mcems to favour this view. Gepge Lal v,
Fatteh Lal, L R.6 Cal, 171

B. DProvsswona in this Act for the proof of custom —Sections 13, 32 (clauses &
2nd 7,) 42, 4,49, 51. Compre these sections carefully.

G Common character of place —When a custom or nght has been proved
with rezard to one place it may be preeymed to exist with regard to another place
aleo, if there is & common character between the two, Joned v, Williams, 2 A &
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14. Facts showing the existence of any state of mind—such

as intention, knowledge, good faith, negligence,

;Sfe‘:i:‘ Z‘;";‘:& % rashmess, 1ll-will or good-wll towards any parti,

l‘:‘;‘;‘;}"r‘egﬁn;“” °c cular person, or showing tho existence of any

state of body or bodily feeling—are relevant-

when the emstence of any such state of mind or body or bodily
feeling, 13 1n issue or relevant.

Explanation~—A fact relevant as showing the existence of a
relevant state of mind must show that it exists, not generally, but
in reference to the particular matter in question.

Hlustrations.

{a) A isaccused of recewving stolen goods knowing them fo be
stolen.” It 15 proved that he is 1n possession of a particnlar stolen
article.

(b) A saccused of fraudulently delivering to another person a
piece of connterfeit coin which, at the time when he delivered it, he
knew to be counterfeit

The fact that, at the time of its delivery, A was possessed of a
number of other pieces of counterfeit coin, is relevant.

() A sues B for damage done by a dog of B’s, which B knew to
e ferocions.

The facts that the dog had previously bitten X, Y and Z, and that
they had mede complaints to B, are relevant.

{d) The question is, whether A, the acceptor of a Bill of Exchanges
knew that the name of the payee was fietitions,

The fact that A kad accepted other bills drawn in the same manner
before they could have been transmitted to him by the payee if the
payce had been a real person, is relevant, as showing that A knew that
the payee was a fictitious person.

(¢} A isaccused of defaming B by publishing an imp fon in-
tended to harm the reputation of B
The fact of provions publi s by A resp awing ill-

ting B,
will on the part of A towards B, is relevant, as proving 'A’s intention
to burm B's reputation by the partienlar publication in question.

The facts that there was ne previous quarrel between A and B, and
that A repeated the matter complained of s he heard at, are relevant,
a5 showing that A did not intend to harm the reputation of B.
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A is sued by B for fraudulently representing to B that C was
solvent, whereby B, being induced to trust C, was msolvent, suffered
loss.

The fact that, at the time when A represented C to bo solvent, O
was supposed to be solvent by his neighbours and by persons dealing
with lim, 13 relevant, as showing that A made the representation in
good faith.

(9) A is snedby B for the price of work done by B, upon a
house of which A is owner, by the order of C, o contractor.

A’s defence is that B’s contract was with C,

The fact that A paid C for the work in question is relevant, as
proving that A did, in good faith, make over to C the management of
the work in question, so that C was in a. position to contract with B
on C's own account, and not as agent for A, "

(k) A 1saccused of the dishonest misappropriation of property
which he had found, and the question is whet} when he app
ated 1t, he believed 1n good faith that the real owner conld not be found,

The fact that public notice of the loss of the property had been
given in the place where A was, is relevant, as showing that A did
not 1n good farth believe that the real owner of the property could not
be found.

The fact thaf A knew, or had reason to believe, that the notice
was given frandulently by C, who had heard of the loss of the property
and wished to set up a false claim to it, is relevant, as showing that
tho fact that A knew of the notice did not disprove A's good faith.

(+) A is charged with shooting 2t B with intent to kill him In
order to show A's intent, the fact of A’s having previously shot st B
may be proved.

. () Ajischarged with sending threateming letters to B. Threat-
ening letters previonsly sentby A to B may be proved, as showing
tho mntention of the leifers,

(k) The question is, whether A has been guilty of cruelty towards
B, his wife,

Dxpressions of their feeling towards eack other shortly beforo or
after the alleged cruclty, aro relevant facts
(?) The question is, whether A's death was caused by poison

Statements made by A during his illness as to his symptoms are
relevant facts.

(m) The question is, what was the state of A's health at the
time when assurance on his lifo was effected.

. Statements mado by A as to tho stato of his health at or neartho
time in question, are relevant facts,
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Admissions.

17. An admission 1sa statement, oral or docamentary, which
suggests any inference as to any fact 1'1; issue
or relevant fact, and which1s made by any of
the persons, and nnder the cirenmstances, bereinafter mentioned.
L need not Nbo:e inst ¢he i
them. They maust only fulfil the requisites et in the fol.l?;iwtiizl:g‘il:n?“mg

2. Admissions may bo 1 court (yudserat) o ot of cous
ré (extrayudiciall) Admas.
stoneun eourt cunnot be contrudicted dunng the pmgn{a of u.g: u;t"by ﬁ:piny:;;
. yud may be unless the party 19 estopped ;
sce ecetion 31, The admissions contemplated -
e plated 1n the following sections are ertra.

18. Statements made by o party to the proceeding, or by
Admission— an agent to any such party, whom the Court
byparty toprocerd.  TEgards, under the circumstances of the ease,

ing, orhis agest s as expressly or impliedly authorized by him to
make them, are admissions.

Statements made by parties to suits, suing or sned in a

representative character, are not admissions,

P,é’{;:{‘;f,",’., ::,,,;';_ unless they wero made while the party making
ter; them held that character.
Statements made by—

(1) persons who have any proprietary or pecuniaryf interest

in the subject-matter of the proceeding, and

;”.’;{,}1’:{ ::.:f:fed who make the statement in their character of
- $

Admission Jofined

persons 80 interested, or
f (2) persons from whom the parties to the
whxl'hl:'ze:::t derr‘;: snit bave derived {heir interestin the subject-
o matter of the suit,

are admissions, if they are made during the continuance of
the interest of the persors making the statements.

Note. N
st iag u representativo character, per-
+ amiecions by agents, by persoss boliog mp e s derned and
’ . . ' L
l g% or

2. Adma .
implied authority to mabo thew
TTho scts of thind parties do not bind,
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A is sued by B for fraudnlently representing to B that C was
solvent, whereby B, being induced to trust C, was insolvent, suffered
loss

The fact that, at the time when A represented C to be solvent, G
was supposed to be solvent by his neighbours and by persons dealing
with him, 1s relevant, as showing that A made the representation i
good faith

A is sned by B for the price of work done by B, upon a
lose of which A 15 owner, by the order of C, & contractor.

A’s defence is that B's contract was with C,

The fact that A paid C for the work n question is relevant, as
proving that A did, in good faith, make over to C the management of
the work 1 question, so that C was 1n 2 _position to contract with B
on C's own account, and not as ngent for A.

(B) A 1s accused of the dishonest misappropriation of property
which he had found, and the question s whether, when ke appropri-
ated 1, he beheved 1n good faith that the real owner conld not be found.

The fact that public notice of the loss of the property had been
given in the place where A was, is relevant, as showing that A did
:of.fm good faith believe that the real owner of the property could not

e found

The fact that A knew, or had reason to believe, that the notice
was given frandulently by C, who had heard of the loss of the property
and wished to set up a false claim to it, is relevant, as showing that
the fact that A knew of the natico did not disprove A’s good faith.

(i) A is charged with shooting at B_with intent to kill him. In
order to show A’s intent, the fact of A’s having previously shotat B
may be provea,

(/) Ais charged with sending threatening letters to B. Threat.
ening letters previonsly sentby A to B may be proved, a3 showing
the intention of the letters.

(k) The question is, whether A has been guilty of cruelty towards
B, his wife

Fxpressions of theic feeling towards ench other shortly before or
after the alleged cruelty, are relevant facts.

(1) The question is, whether A’s death was caused by poison.

Statements made by A during his illness as to his symptoma arg
relevant facts, .

{m) The question is, what was the state of A's healih st the
time when assurance on his life was effected. . a

Statements mado by A 83 to the state of his healthat = g,
time 1 question, are relevant facts * o
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%) A sues B for negligence in providing him with a carriage for
hire not reasonably fit for use, whereby A was injured.

The fact that B’s attentron was drawn on other occasions to the
defect of that particular carriage, is relevant.

The fact that B was habitually negligent about the carriages
which he let to hire, 1s irrelevant.

(o) A is tried for the murder of B by intentionally shooting
him dead

Phe fact that A, on other occasions, shot at B is rclevant, as
showing lus intention to shoot B.

The fact that A was m the habit of shooting at people with in-
tent to murder them, 1s relevant

(p) A 1stried for a crime .

The fact that he said hing indicating an intent; to commit
that particalar crime, 1s relevant,

The fact that he said something indicating & general disposition
to commut crimes of that class, 18 irrelevant.

Note

1 This section 18  very mmportant ono in crimunal cases. The state of mind
of the prsoner at the time of the commission of the crimo is very often an essential
ingredient of the crime,

A M ek s N e L Teart o L v - .

guilty knowledge Beonoto tos 51
3 The explanation to the section is very important.,

15. When there is a question whother an act was accidental
or intentional, the fact that such act formed part

Facts bearing on - of 5 geries of similar occurrences, jn cach of

question whetheract
was sceidentaloris-  which the person doing the act was concerned,

tentional. N
is relevant.
Tllustrations

{a)} A isaccused of bumning down his house in order to obtain
money for which it is insured.

e b aee as .. .

. “ which
he in . . which
fires . . ' + levant,
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(b) A 1s cmployed to receive moncy from tle debtors o Tt
15 A’s duty to make entriesin a book showing the amounts received
Dy him. He makesan entry showing that on a particular occasion ho
recerved less than he really did reecive

The questton is, whether this false entry was accidental or in.
tentional

The facts that other entries mado by A intho same book are
false, and that the falsc entry is m each case m favour of A, are rele-
vaut.

(¢) A is accused of fraudnlently delivertng to Ba counterfeit
rupee
The question is, whether the delivery of the rupes was accidental.

The facts that, soon before or soon after the delivery to B, A
dehvercd counterfeit rupees to C, D and E arc relevant, as showing
that the delivery to B was not accidental.

Note.

€3PLILILLY LULUUCE WHILH 18 ILBEIL Letes dnl,

16. When therc isa question whether o particular act was

done, the existence of any course of business,

Existence of course N

. Lo
of basmesz when O g to which it
relevant done, is a relevant fact.

Aty would have been

Tilustrations.

(a) The question is, whether a particnlar letter was despatched.
The facts that it was tho ordinary courso of business for all

letters put in o certain place to bo carried to the post, and that that parti-
cular letter was put in that place, are relevant.

(b) 'The question is, whether o particular letter reached A. The

facts that it was posted in due conrse, and t ret d through
the Dead Letter Office, aro relevant a3 mot retarme "

Note.
The existenco of an invariable courso of bosiness must b proved; otherwiso

evidenco of tho way in which sowe other transactl o L
vt of tho ws nsactions of tha sawe hind were dons
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Admissions

17. An admission 152 statement, oral or documentary, which

suggests any inference as to any fact in issue

or relevant fact, and which is made by any of

the persons, and under the cir nces, hereinafter tioned
Note.

1. Admissions need rot necessarily be against the interest of the person making
them They must only fulfil the requisites mentioned 1n the followsng sections.

2 Admissions may bo  court (judicral) or ont of court (estrayudicial ) Admis-
sionssn court cannot be contradicted dunng the progress of that suit by the party who
madeit E. Judicial m: unless tho party is estoppeds
sce scotion 81 'Tho admissions contemplated in the following scctions ave extra-
Judicial admussions

Admission defined.

18. Statements made by a party to the proceeding, or by
an agent to any such party, whom the Court
Admission— ]
_ by party toproceed- regards, under the circumstances of the case,
ing, orkwegents o5 expressly or impliedly authorized by him to
make them, are admissions,

Statements made by parties to suits, suingor sued in a
representative character, are not admissions,
v,‘,’s’e:f;:ffo chime.  unless they were made while the party making
ters them held that character.
Statements made by—
(1) persons who have any proprictary or peeuniary interest
in the subject-matter of the proceeding, and
i:ﬁ.m{:ﬁf{::?d who make the statement in their character of
persons so interested, or .
by, person from (2 persons from whom the parties to the
whom interest deriv-  gnit have derived their interest in the subject.
od. .
mattor of the suit,
aro admissions, if they are made during tho continnance of
the interest of the persons making tho statements.

Note.

2, Admunons Ly agent—~They will bind only if the agent kad express or
smplied sutbority to maka them

* Tho acts of third partics donot bindy
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An apent who makes an admission. during the cdntinwance of tho sgency with
respect to the matter of the agency and within the probable scopo of his employment
has imphied authority to make them. So the servant of a livery stable-keeper
while engaged m the gale of a horse belonging to kis master has implied authonty
to give a warranty of soundness; but nob 8o the servant of a private gentleman.
Bradyv Tod, L J. (N.§) C.P,, 223, A station-master ina railway hus implied

Bt ittt s Y s o«

B e ) Mool heteoYitabedlesd b ves gdmissions auless they

band to the eare of tho

. her outhority. Mere-

Tt has been decided that an infanb cannot be bound by his own statement ;

Kouer Narawn Ratv_Srinath Mrtter, 9 W, R, 485. Mach less can he be bound byan
agent’s admissions, for the infant cannot appolnt an agent.

ko im man msmb fon nnal abhnm and ane i nnal ~ther by admissions; one

of debts which would
ers. See @ 21, Indian

3. Persons suing or sved in @ representatire charaefer.—Instances of such are
the assignee of @ bankrupt, evecutor or admimstrator, and the manager of ammnor's
estate holding a certificate undor Act XL of 1858 Noto that their statements must
have becn made while they held that represeatative character.

4. Admismons of a party interested 1n subject-matter.—For instance the admis-
&10m of 2 beneficiary will bind the trustes. Boalto the admussions of one partner,
even after the dissolution of the ing the fon of the firm
will bind tho others, if at the time of making ench admissiona he hada _pecuniary
interest in them It hay been remarked by Mr, Taylor that the admission of &

5 Admissions by persons fym(l tchom nterest 13 derited —The admission of an
BN vl At S S e AR o vl

denwvo his interest from tho provious owner; but o puechaser ay on ezecution sals
ocs.
19.  Statemonts made by persons whose position or liability
it is necessary to prove as against anmy party to
Admlssions by per- ¥ 10 Prova os ae Y Pary
sons whoso position  tho suit, are , if such
:':),_“:it“:"’w;’:;’:;““a‘. wuu]fl be relevant :\.S.ngninst sn.clx persons in
relation to such position or liability in a snit
brought by or against them, and if they aro made whilst the person
making them occupics suck position or is subject to such liability.
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Illustration,
A undertakes to collect rents for B.
B sues A for not collecting rent due from C to B
A denies that rent was due from C to B.
A statement by C that he owed B rent is an admission, andisa
relevant fact as agamnst A, 1f A denies that C did owe reat to B.

i 20. Btatements made by persons to whom
umfsdcxxn;\s:ei:;;}g&: a party to the smt has expressly referred for
ed to Wby paty to jnformation m reference to a matter in dis-
s .

pute are admisstons.
Dlustration

The question is whether a horse sold by A to I is sound

A saysto B—' Ga and ask C, C knows all about 1t.’ C's state-
ment 13 an admission.

Note.

1. There must bo an espress reference  The mero crting as a witness is not
safficient.

2 Mr, Taylor says on this pont —“It matters not whether tho question
referred to be ona of law or of fact, whether the persons to whom reference 13 made,
have or have not any peeabiar knowledge on tho sbject; or whether the statements
of tho referee be adduced m evidence in an action of tort or in an action of contract.”

21, Admissions are relevant and may bo proved as against

the person who makes them, orluis represcnta-
m.rs‘:ir:f "n?mﬁic"s; tive in interest; but they cannot bo proved by
i’;:ccl‘:"‘id“f PEOL or on behalf of the person who makes them or
by his rcprcsentntivc in interest, except in the
following cases— N

(1) An ndmission may he proved by or on l.mlm]f of the
person making it, when it is of such a natore that, if the person
making it were dead, it would be relevantas between third persons
under Scetion 32,

(2) An admission” may be proved by or on behalf of the
person making it, when it consists of a skltcfncxft of tho existenco
of any state of mind or body, relovant orin issuo, mado nt or
about the timo when such state of mind or body existed, and is
aceompanied by condact rendering its falschood improbable.

(8) An admission may be proved by or on behalf of the per-
son making it, if it is relevant otherwise than as an admission,
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ADMISSION, 21

Tilustrations.
{2) The question between A and B is, whether a certain deed is
oris not forged A affirms that it is genuine, B that it is forged.

A may prove o statement by B that the deed is genuine, and B
may prove & statement by A that the deed is forged; but A cannot
prove a statement by himself that the deed is genuine, nor can B prove
a stntement by lnmself that the deed is forged.

(%) A, the captain of & ship, is tried fqr casting her away.

Evidenco 1s given to show that the ship was taken out of her pro-
per course.

A produces a book kept by him in the ordinary course of bis
Dbusiness, showing observations alleged to have been taken by him from
day to day, and indicating that the ship was not taken out of her pro-
per course. A may prove these statements, becanse they would be
admissible between third parties, if he were dead, under Scction 32,
Clause (2).

(¢) A isacensed of a crime committed by him at Calcuita.

Ho produces o letter written by himself and dated at Lahore on
that day, and bearing the Lohore post-mark of that day,

The statement in the date of the letter is admissible, because, if A
were dead, it wonld be admissible under Section 32, Clause (2).

(d) A is accused of receiving stolen goods knowing them to be
stolen,

He offers to prove that he refnsed to sell them below their value.

A may prove these statoments thongh they are admissions, because
they are cxplanatory of condact influenced by facts in issue

(¢) Aisaccused of frandnlently having in his posscssion counter-
fcit coin, which he knesw to be counterfeit.

Ho offers to prove that he asked a gkilfnl person to examine the
coin, as ho doubted whether it was counterfeit or not, and that that
person did examine it and told him it was genuine.

A may prove these facts for the reasons stated in the last preceding
illustration. .
Note.

1. Thia'scction applies aliko in crimunal and eavil cases. .
2. Tlustrations (d) and (¢} are examples of clavse (3).
29. Oral admissions ns to the contents of 2 d aro nob

5 . relevant, unless and until the party proposing
When oral admis- 5 4 .
cions ot ta contents 10 provo them shows that he is entitled to give
}':v‘;:‘t“m"“ srore:  secondary evidence of tho contents of such docn-
ment under the rules hereinafier contained, or

unless the genuineness of a document produced is in question,
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Note. .

1. The reason for the rule in this section is that the best evidefice that can be
aven must be adduced, or its absence must be enfliciently accounted for, hefore
other evidence can be allowed.

2 Secondary cuidence —See s G5,

3 English Law—In Slatterte v. Pooley, 6 M & W, 664, Parke B. held that
oral adwission of the contents of a docament wns always admssible. The reason he

rulingin Slatteree ¥ Pooley was severely enticised by Penefather (LB m Lawless

v. Queale, 8 Ir. L Rep,, 382, and agmin by the Privy Council in Sheopershad v.
Juggernath, L. R, 10 T A, 79. The present section adopts the ruling i the two
Tatter cases.
23. Incivil cases noadmission is rclevant, if it is made either
ecions in ereil upon an express condition that evidence of it is
mﬁ;:“;ﬁ;‘::;z‘vm not to be given, or under circamstances from
which the Court can infer that the parties agreed
together that cvidence of 1t should not be given.
Erxplanation.—Nothing in this section shall be taken to exempt
any barnster, pleader, attorney or vakil from giving evidence of
any matter of which he may be compelled to give evidence under
Section 126,
Note.
Tho reason for tho rule in this section iathe well known maxim ' infercat rei.
putlice wt ot finss litum® ' Therefore parties must ba allowed to compromiro & suit
without fear of their statements being produced ngainst themselyes. It is thercfore

nsnat to add the phraso, ** withont projudice,” in afl communications for compromiso
between the parties or their agents; ond even when these words are not introdaced

tho court will presume nnder the that theso wero
without prejadice’ The ndmissions mado before are not hawever
protected.

24. A confession mado by an accused person s irrelevant in
Confession cavsed ™ Crimminal procceding, if tho making of tho con-
y indocement, H
theeat or promisois fession n}'xpems to the Court to havo been cansed
irralevant. by any

1

t, threat or promiso, having

reference to the chargo against the scewsed person, proceeding

from o person in anthority and sufficient, in the opinion of the Court,

to give the accnsed person grounds, which would appear to him

reasonsble, for supposing that by making it he would gain any
* 1t 1a for tho beaet e tho State Shat there should bo & Lnit Lo Htlmation,
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advantage or avoid any evil of a temporal nature in reference to
the proceedings against him.
Note

L. Confession and Admission.—TIn English law eonfession was the term nsed
with referenco to criminal cages, and admssson with reference to civil cases.
That distuction s not proserved in ﬂ:w Act. The ouly distinetion m the Act
appears to be that an ma, o the party
making it, while & confession {s always Cfevonsaalo to tho party mnhng it

2 The analysis of the section~(1) This section applies to erumnal proceedings
(2) The confession must appear to the Court to have been caused by some induce-
meat, threat or promsse. (3) The faducement, threat or promise must have reference
AN A pAve et NN Skl s b bt o

Then the confession eannot be proved.

3. Agperson in authority —Any person who is entitled to interfersin the
matter is a person in anthority. The prosecutor, tho master or mistress of tha
accused (only when the offence toncerns such master or mistress,) the constar
ble or other officer in charge of the accused, and a Magistrate are persons in autho-
nty.

LS R S S e X

=t #o- 1o exclusion
. 1held omt
authonty
. . should bo

« . .
6 Suficient vn the opymon of the Court to give the accused peraon grounds, §c —
It is ot mocsseary that the induement, threat or promisp should bo. .nmmm for

not the Jary. '
6. The admissibility of a confession will not be affected by the fact of its
having been retracted before the final trial.

7. Oua fmportant exception to the inadmismbility of @ confession made under
indacement, is that mentioned in Cr. Pr. O, of 1882, section 339; t4z, the confession
of an approver.

8. Bee Cr. Pr. Code of 1832, scctions 163, 164, 364, 533,

9. The burden of provf—The prosecution is not bound to prove absence of
inditcement, threat or promiso for proving a confession, unless the circamstances of
tho case ruse & presumption of inducement, threat or promise.

10 A confession may be worthless owing to its being meagre, misinterpreted
or mendacions. To gunrd egainst these dangers the confession must bo made as
particalar end minute as it can bo made by questions.

Confession made to 25. No confession made tn a Police officer,
a Pohos officer not  ghall be proved as agrinst a person accused of
to bo uwscd as ewi- P L P ©
dence. any offence.

Note.

1. Police officer must bo beld to inclade those offcers who combine the offices
of a Magistrato and a Police officerin the tawme person. E. v, Harribole Chander
Ghase, 1. L. R 1Cal, 207,
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2. A prisoncy may prove in his own favour admissions made by himself Lefore
u Police ofticer; they heing not idered confessl R.v. Macdorald, 108, L. R,
App 2.

3 A prisoner may also prove the contession of a co-avcused to s Polico officer
which tends to exculpato the former; but owing to thig section it cannot Le nsed
agawet tho latter.  Empress v. Pitamder Jina, 1. L R 2 Bom, 61,

26. No confession made by any person whilst he isiu the

Contesson _snde  eustody of a Police officer, nnless it be made in
by ncoused whils m ) N 8
custody of Pohcenot the immediate presence of a Magistrate, shall bo
32,,:;? used 83 0T oved as against such person.

27.  Provided that, whenany fact is deposed tons dis-
Somach of State. COVeredin consequence of information received

went or contewtlon  from g person accused of any offence, in the
mnde by sccused o

rolates tafact there-  custody of a Police officer, so much of such in-
4 l,':':fd"md ™7 formation, whether it amounts to a confession

or nat, as relates distinetly to tho fact therchy
discovered, ray be proved.

Note.

1 8o muth of the confension as velates distinctly fo the fuet thereby ise
cotorod~Thia muat bo consteaed very strictly and must bo taken to mean only
thoto wordls which immediately led to the discovery and not also other parts of the
confeasion which tend to explain thoso words.

2, 1t s boon n question whether tho provisa in this section applics to section
23 nho  Tha wording 1n the custody of @ Polcs ofirer contemplatos only its applica-
bibty to nection 28 Blut it had boen decided that it does.

3 Would the prinesple of thin seehion apply 1o section 237 Tho question has
not been netually raised in any caso, Thera is no authonity in the Act to apply tho
principle of thns mection to scetion 23, Dot comrmon senso refuirea that i should
apply to scction 25

28. If such a confession as is referred to in
Confensjon  made A . N N
ofter removal of fm-  Section 21 is mado aftor the improssion caused
pression. cused By I ind ¢t il
},“,mm,“e, thrent by any such threat or promise has,
or promise, relevant: iy tho opinion of the Court, been fully removed,
it isrelevant.

29. 1isnch n confession is otherwize rolevant, it does not
become irrelevant merely beeanse it was made

ﬂ::,f:ul"“{\f:‘.'{:ﬁ“:ﬂ under a promise of seerecy, or in consequence of
:‘.l::.’.‘.‘\;;: A,;mmm « deception practised on the acensed person for
T the purpose of obtmming it, or when he was drunk,

or lieenuao it was mado in answer to questions which he uced not
havennswered, whateverasay have boen the form of thoso questions,

Confention ather-
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or becanse he was not warned that ke was not bound to make such
confession, and that evidenco of it might be given agamst m
Note

I This section which provides for confesmions in crimima) cases is different
1m 3ts tenor from soction 23 nhich provides for admissions in crvil Casvs s the reason
being that extending the prorection tocruminal cases would prejudice the interests
of she public

2 Not only are confessions made on mdneement, threat or promise (section 24)

ond confessions made to a I'olice oficer or while in the custody of a Police officer
(sections 25 and 26) are protected, but also confesmons made by & witness whila in
the witness box cannot be used azainst hum in eriminal proceedings exceptin a
prosecution for givings false evidenco (section 132) Therefore this section must bo
taken subject to section 132

A Whan o enmFone - A,

Tebror

. s \ BN “ '
; . . o
4 Inarmnng at a conclusion regarding the truth of the confession, the wholo

confession must be taken 1ato consideratson and not merely that part which 13 agawnst
the priconer

5 A confession when proved may by iself be sufficient evidenco for a consie-
tion  Corroboration is not.absolutely necessary

30 When more persons than  one are bemng tried jomtly for
the same offence,and 2 confession made by one

Consderation of  of such persons affecting himself and some other
proved confession af- )

fecting person mak- of such persons is proved, the Conrt may take
g it and others .

Jontly under tma1 Mto consideration such confession as aganst such
for same offence other person as well as agamst the person who

makes such confession,

Illustrations

(a) A and B are jointly tried for the murderof C It is proved
that A smid,—“B and ‘1 murdered C” The Cowrt may consider the
effect of this confession as ngamst B

() A)son lus trial for the murder of ¢ Therp is evidence to
show that C was murdercd by A and B, and that B said,—— Aand[
murdered C”

This statement may not be taken inta consideration by the Court
against A, as B s not being jointly tifed

Note.

1 The general rule s that an accomplice’s confession is nnworthy of credt , for
1408 not griven under oath, and there is a distinct motive to throw the Llame on the
co-accused This section introduces an exception to that rule, and must be very atvict-
1y construed

2. The Conrt may take suto conmderation —To mark the small degree of eredit
that should bo attached to such coufession, the words * may take snto consideration’
hsve been uned,

4
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The Court 1 this section includes the Jury as well as the Judge.

3. 2May take sato consideration such confession as agawnst such other persons as
well as against the person who makes such confession —These words have been taken
tomply that tho confession must implicate the person confessing 23 much as the
person aguinst whow 16 13 sought to be used Else 1t is inadmssible, for in that case
there 15 noguarantceto its truth, R v Amnte Govinda, 10 Bom 1L T, 497, and
Queen v. Belat Ali and others, 10 B L R, 438,

4 The two persons must be tried gointly, When one of several pessons com-
mutted for the stme offenco pleads guiity and fs convicted, ho cannot be Eaid to bo
tned joiotly with others who plead not guilty. R. v. Kalu Patil, 21 Bom H. €
Rep, 146,

This scetion would not allow the ions of a, or dent in
a divorce sais to be used against the other, as they are not ‘jointly tried for the same
offence,’ but such confessions will be relevans under section

5 They must bo tried for the same ofence; to that when two persons wera
Jointly tried for murder and ose confessed to having abeited the murder and tho
charge agaiost hum wag thereupon changed to abetmeat of murder, tlis section was
kel not toapply R v Govind Babls Raul,11 Bom IL C. Rep, 378,

6. As to the wetghy of such confessions see section 133 and notes thercon

31  Admissi are not lusive proof of the matters
Admissionsnotcon.  ACimitted, but they may operate as estoppels
clusive proof, but : ¢ 1
Tmay eston "t under the prov hereinafter

Note

1 As to estoppels see section 115 and notes thercon
2 admssion contained 1n o larger statement must be taken with tho
whole statement »f quahiied by the other parts of 1t.

Statements by persons who cannot be called as Witnesses,

32. Statements, written or verbal, of relevant facts made by
a person who 1s dead, or who cannot be found,
Cases in which  op who has becomo incapable of giving ovidence,
atatement of rele- .
want fact by person  or whose attendance cannot be procured without
wha is dead or can- hick a 1
not Lo found, &c , is  nn amonnt of delay or expense which, under the
relevant, circumstances of the case, appears to tho Court
unrcasunable, are themsclves relevant facts in the following
cases :— . :
(1) When the statement is made by a person as to tho
cauce of his death, or as to any of the circam-
shenit mhtcste  ciances of the transaction which resulted in his
cause uf death . . ¢ that
deat, in cases in which the canse of tha
person’s death comes into question,
Sach statements are relevant whether the person who made
them was or was mot, at the time when they were made, under
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expectation of death, and whatever may be the nature of the pro-
ceeding in which the caunso of Ins death comes into question.

(2) When the statement was mado by such person in the
ordinary course of busmess, and in particular
orismadencourse  When it consists of any entry or memorandum
of business, made by him in books kept in the ordinary
course of business, or in the discharge of pro-
fessional duty ; or of an acknowledgment written or signed by him
of the receipt of money, goods, secaritics or property of any kind ;
or of a document nsed in commerce written or signed by him, or
of the dato of a letter or ot'ier documont nsually dated, written or
signed by him,
(3) When the statement is against the pecuniary or pro-
. prietary interest of the person makingif, or
e,::f:;:‘“ faterest when, if true, 1t would expose him or wonld
have exposed lum to a criminal prosecution or to
4 suit for damages.
(4) When the statement gives the opinion of any such
person, as to the existence of any public right or
m";ﬁ;:‘: °§.’f§§,‘;" = custom or matter of public or general interest, of
custom, or matters tho existence of which, if 1t existed, he wonld
of general interest, 4
have been likely to be aware, and when soch
statement was made before any controversy as to such right,
custom or matter had arisen.
(5) When the statement relates to the existence of any
relationship (by blood, iage or adoption,)¥*
mz;;::.ti::nm::' between persons as to whose relationship the
person making the statement had special means
of knowledge, and when the statement was made before tho
question in dispute was rased.

(6) When tho statement relates to tho existence of any

. . relationship (by blood, iage or adoption)*
e I iy betiween persons deceased, and is made in any
person; will or deed relating to the affairs of the family

*Added by Aet XVIIT of 1872, Scetion 2.



28 STATEMEATS BY PERSONS WHO CANNOT BE TRODCCED. ([stc 32,

to winch any snch deceased person belonged, or in any family

pedhgree, or upen any tombstone, family portrait or other thing

on which such statements are usually made, and when such state-
-ment was made before the question in dispute was raised.

(7) When the statement is contatned in

or relates to frans

acuon mentioned an

Section 13, clauso
a1

any deed, will or other document which relates
to any such transaction as is mentioned m Sec-
tion 13, clanse (a).

or 18 made by (8) Wkhen the statement was made by a

scversl pessons, and  number of persons, and expressed feelings or

expresses  fectigs

relevant romatter1a  1mpressions on their part relevant to the matter

Auosion m question,
Illustrations.

(@) The question 15, whether A was murdered by B; or

A dies of tnjuries received in o transaction in the course of which
she was ravished. The question is, whether she was ravished by B;
or

The question 1z, whether A was killed by B under such cirenm-
stances that a suit would li¢ agamst B by A’s widow.

Statements made by A as to the causeof his or her death, referring
respectively to the marder, the rape, and the actionable irong under
cousideration, are relevant facts

(b) The question is as to the date of A's birth

An entry in the diary of a deceased surgeon, regalarly kept in tho
course of business, stating that, on a given day, heattended A's mother
and delivered her of a son, 1s a relevant fact.

(¢) The question is, whether A was in Calcutta on 2 given day.

A statement in the diary of a deceased soliertor, regnlarly kept in
the caurse of business, that, on a given day, the solicitor attended A at
& place mentioned in Calentta, for the purpose of conferring with him
upon speciticd business, is a rclevant fact.

(d) The question is, whether a ship sailed from Bombay harbour
on a given day,

_ Aletter written by a deceased member of 3 merchant's firm by
which she was chartered, to their correspondents in London to whom
the earga waa consigned, stating that the ship sailed ona given day
{rom Bombay harbour, is a relevant fact,

(¢) The question is, whether rent was paid to A for certain land.

A letter from A's deceased ngent to A, saying that he had received
the rent on A's ncconnt and held 1t at A's orders, 19 relesant fact.
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/) The question is, whether A and B were legally married,

The statement of a deccased clergyman that he married them under
such circumstances that the celebration would be a crime, is relevant.

(9) The question is, whether A,a person who cannot be found,
wrote a letter on a certain day ~ The fact that a letter written by him
is dated on that dag, 1s relevant.

(%) The question is, what was the cause of ths wreck of a ship

A protest made by the captan, whose attendance cannot bo pro-
cured, is a relevant fact.

() The question 1s, whether o given road is a public way.

A statement by A, a deceased headman of the Village, that the road
was pubhe, is & relevant fact

{j) The question i3, what was the price of grain on a certain day
in a particnlar market. A statement of the price, made by a deceased
banya in the ordinary course of his buainess, is a relevant fact

(%) The question is, whether A, who is dead, was the father of B.

A statement by A that B was his son, is a relevant fact.

(1) The question is, what was the date of the birth of A,

A letter from A's deceased father to a friend, announcing the birth
of A on a given day, 1s a relevant fact

{m) The question 13, whether, and when, A and B were married,

An entry in a memorandum book by C, the deceased father of B,
of his daughter's marriage with A on o given date, is o relevant fact,

(#) A sues B foralibel exp d in o painted exposed
in a shop window. The question is as to the similarity of the cari-

cature and its libellous character. The zemarks of a crowd of spectators
on these points may be proved.

4,

Note,

I Statements by persons who cannot be produced.

1 This and the followng section are important exceptions to theruls that
cvidence must in all casas bo direct  The exceptional circamstances which make the
1 these sections afford some ta their truth,

The statements mectioned in these sections can ba proved only af the pre-

II. Clausc 1.—Dying declarations.
1. This1san extension of the English Rule. The Englsh Law requires for
the admi v of dying the following conditions -

(1) The person ehould hate been actually i danger of death and dsed.
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to wlhick any such deceased person belonged, or in any family
pedigree, or upon any tombstone, family portrait or other thing
on which such statements are usually made, and when such state-
ment was made before the question in dispute was raised.

{7} When the statement 1s contained in

crrelatea to trans.
action mentioned

’:ﬁ;““" 13, clause  to any such transaction as is mentioned in Sec-
! tion 13, clause (n)

any deed, will or other document winch relates

or 18 mado by (8) When the statement was made by a

several persons, and number of persons, and expressed feelings or

expresses  feclings

relevant tomattern  IMpressions on therr part relevant to the matter

aueation: 1 question.
Lustrations

(e) The question is, whether A was murdered by B; or

A dies of in&uncs recerved in o transaction in the course of which
she was ravished The question is, whetber she was ravished by B;
or

The qnestion 13, whether A was kiled by B under such circum-
stances that 2 st would he agamst B by A's widow

Statements made by A as to the eauseof his or her death, referring
respectively to the murder, the tape, and the actionable wrong nnder
consideration, are relevant facts,

(4) The question 1s 53 to the dato of A's birth

An entry 1n the diary of a deceased surgeon, regularly kept in the
course of business, stating that, on a given day, henttended A's mother”
and delivered her of a sun, is a relevant fact,

(¢) The question is, whether A was in Caleutis on & given day

A statement in the diary of n deceased solicitor, regularly kept in
the course of hasiness, that, on a given day, the solicitor nttended A at
a placo mentioned in Culeatta, for the purpose of conferring with him
npon specificd business, is a relevant fact.

(d) The question is, whether a ship sailed from Borabay harbour
on a given day.

Aletter written by a deceased member of a merchant's firm by
which she was chartered, to their corvespondents in London fo whom
the enrgo was consigned, stating that the alup sailed on a given day
from Bombay harbonr, is a relevant fact.

(<) The question is, whether rent was paid to .\ for certain land.

A letter from A's deceased agent to \, saying that he had received
the rent on A% account and holdatat \'s orders, 15n relevant fact






30 STATEMENTS BY PERSONS WIO CANNOT BE PRODUCED. [SEC.

(2) He should have been aware of the fack that he was about to dic, al-
though he need not have expreased 1t in tcords.
('m; restriction 1¢ introduced, sa it 1s presumed that thers'wonld be s ;.vumntce 1o nm
ruth of the statement 1f o wa awaro thut ho was soom to ore Godl.
s ground the dying decliration of & child 60, Jgune that it A o sons of &
TotetS Wkt was rerected B Fyke, 3 Cand P., 609
(3) The wnquiry must not be of a el nature; und the subject of the charge
should be the death of the decgused; 4, e, the case must be one of homict
(4) The subject of the dying declaration must be arcumstances ofthe death
The requirements of this Act arc .
(1) The person must have died
{2) It1snot necessary that he should have been conscious of approachwng death.
(3) The procecding meed not mecesvarily be crimnal, +f must be one 11 1chich the
cause of that person’s death comes snfo question,
{See Tustration (4) Znd part
{4) The subject of the dyinq declaration must be the cause of that pzrum s death
or any of the crrcumstances u/m transaction that uesulud 0 his death

revenge.
III. Clause 2.— Entries in books of account.
1 The reatons for admiltsng them —There s o presumption in favour of their

P T
v - . . .

proving them.

2. Tho English Las requires three conditions to be Inlﬂ"cd belfore such an
evidence can bo admitted . —

(1) The prraon cho made the entry must have had o pereonal hnowledyc of the
fact recorded.

(2) The entry must have been made contemporancoualy with he faet

(3) The faet entered muat mot be ome tohich 1l wwag not fhe strict duty of the
person ta recard.

Theso restictions aro not retaland in tho Act. These facts may lowever affoct
the weight tabo gisen to the evidenco.

3. Tho entry must be proved to bo in tho writing of the person who {salleped to
buve made the entry by producing a witness who has ssen Wim writo it or who it
acquainted with his band.writing.

IV. Clause 3.—Stalements against inferest.

1. ‘These are made wdmissible, because it is presumed that no man will mako
n etatement detrimental to himeelf unless it is trae.
2. Evenin Faglish Law inthe tamu( statements agatnst interest it s tot necrs-
#ary main the case of entrict in bnoks of arconnt that the, person who made the
entry maet have had a pereonal knowledze of the fact recorried and that the entry
shoall hava boen made eontemporameously with the event. Mot only may the
wtatemente azainet interest bo proved bat sha eollateml facts recorded alopg with
ruch statements i explanstion of them may bte proved



SEC 32] STATEMENTS BY PERSONS WIIO CANNOT BE PRODUCED 31

3 It must be noted that statements against the jntcrest of fhe person making
them regarding relevant factsure admissions and can be proved against the person
saking them even while he 19 alive. Bat it he is dead or cannot be produced a3
‘witness for ny other cause they can be proved aguinst any one.

P B - hedem emk o8 mecaied ol vwnmam whink ig dha anle avidancs of tha

R - . W Lo

recover a large amonnt of money.

8  The interest mentioned in this clause is of four kindg :—

(1) Pecwmary Interest, (2) Proprietary Interest, s. ¢, intercst in lands, &o
(3) Interest an escaping a criminel prosecution, (4) Interest an escapiwng @ sust for
damages 1In English Law statements against the last two.knds of iberest arc
inadmssible agamst thurd partics. Bussez Peerage Case

7. Agawnst the party maling 1t —Ileve “mahe” docs nmob mecessanly mean

tam oy Rrenlf ahagtd - LA AN "

v 1 . LI
P |
1 Lot b vt
given 1n order that 1t may be taken 8s the person’s statement.

§ Would hate exposed him —This menns that at the lime the person made
those statements there must have boen the denger of being hable to bs exposed Lo
eniminal prosecution or to a suit for damages

V. Clause 4.—Opinions as to public right or custom, de.

1. The reasons for the admission of such ares—

(1) The mghts being of ancient and cbecure origin and being acted upon only
at distan ntervals of time, direct proof of their exstence ought not to be required

(2) Being matters i which all persons in the neighbourhood are interested all
are likely to be conversant ; therefors what each drops in conversation regarding 16
is Iikely to be true, otherwise it will be then and there contradicted. Thus a trust-
worthy reputation regardig them is hkely to anse
2 This enidence cannot be admitted in the case of private nghts and interests ;

for is Iikely to arise, and it is possible to

these, no
give diroct evidenco regarding tham.
3 Ascafeguards for thetrath of the declarations, the Act promdes that they
must bethe declarations of personshkely to have competent knowledge, and that thoy
must, have been made bofore any controversy regarding the matter had risen.

P N R T

, o po R Ry N
n tho Act, and it requires 1 all cases some evidonce that the declarant is likely to
have had knowledge on the sabject
5 Intcrest hero means that which affects s person’s legal rights or habilities
The statement mast havo been made Yefore any controversy aross on the subject.
Tho statements will be madmissible 1f they were made after o controversy on tho
B v Jenmace e 2 i "
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5 Sawme parties or Hrr seprosentalaies wnanterest —Tt must be shonn that the

sentative in interest of a secoud adopted son whose adoption took place after the death
of the first

1t 13 not necessary that the parties mn the two proceedings muet have occapred
the same gitartion Lt s suficient that every party in the second was represented
thefirst, and all those ywho are opposed to cach other in the present suik were oppos-
ed to each other 1n the previous smt N

G The adeerse party must hae had the ruyht and opporfumty to cross-
ezamine —~T6 must be shown that he had both the nght and the opportunity to cross.
examine I the adverse party had been allowed to cross-examine ulthough be had
not tho right, 1t 18 questionablo 1f the evtdence would be admissible.

re are a fow exceptional instances in Indian Law i which such evidence i

admitted, even though the adverse party had not the mght or upportumty to cross-
examine  Sce scctsons 510 and 312 of the Cum Pro Code of 1652 These escep-
2008 are founded on nrerssity

7 The questions 1n wsue must be substant.ally the same —It 1s not nccessary

. . S . 1 .

SR

AT o ol mwron AF e w3 b ot ABban bmp T o e g+ e

Statements made under speeial etrcumstances.

34 Entries in books of account, regularly kept 1n course of
business, are relevant whenever they rofer to
acfo‘;',‘l':"“fﬁeb:":lzf a matter wmto which the Court has to enquire,
vaut Lut such statements shall not alone be sufficient
evidence to charge any person with Lability.
Iustration.

Asnes B for Rs 1,000 and shows entries in his account books
showing B to be indebted to hum to this amount. The entries are
relevant, but arc not sufficient, without other evidence, to prove the debt

Note,
I e Ty .
the
3
s
od .
books. ”
Regularly lept sn the course of business —Tho book must not have been
prepared for the parposes of the ewt or hept at wregnlay intervals.
3 TWhether the entrizs show’d have been confemporaneous itk the {ransaction
is & gquestion which affocts only the weight to be attached to the evidence.
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4 Inthe easo of the books of acconnt of o Company, the entrics are suflicient
evidence as between tha shareholders  (Act VI of 1882, 108)

These entniesare insaficuent to charge any persom, wath Liabihity ualess
corroborated by other endence

6 Mode of producing the entry sn proof —Sce sections 62, 141, 394 and 305 of

Civ Pro Code of 1852, and s G5 clause (g) of tins Act
35 An entry m any pubhic or other official book, register or
record, stating a fact in 1ssue or relevant fact and
co:n;::{xx;: {’:;le‘:f; made by a publicservant in the discharge of his

manee of duty en . . i for-
Toimed by L, when official duty, or by any other person in perfor-

relevant mance of a dnty specially enjoined by the law of
the country m which such book, register or
1ecord is kept, isitself a relevant fact.

Note

10 which 16 18 kept

3 The term puklic or officral book 1a not defined in the Act, but it must be
explained with reference to s 74 on publio docurients

Tho term publc cerLant s perlisps to bo underatood in the senso aitached to i in
the Indian Penal Code,

4 Such entries vn\( m producible in evidence, elthough the person swho mads
the entry is alive and produeible

5 The weight fo be miven to such entries —Very often they aro conclusive evi-
dence of tho fucts stated therem ;¢ g, cortificats of marmago grantod usder Pt
VT of the Indian Christian Marnage Act of 1

Officnnl reports expressing opmions on pnvnte Fizhts are not to bo regarded a3
having judicral suthonty or foree  Bub as reports of public oficers mado wn_tho
course of duty and under statutable authority they are entitled to great conmdera-
tion Raja Mathu Ramalinga Setupati v, Periyanayagam Pillai, L R 11 A, 200, 235
G 2lade of proof —As to the mode of prosing these entriea soo sections 7638
of this Ack.
36 Statements of facts in issue or relovant facts, made in
published maps or charts generally offered for
Maps and phns blicsal . 1

when velovant. publicrale, or in maps or plans made under the
authority of Government, as to matters usnally
represented or stated in such maps, charts or plans, are themselves

relevant facts

Note -

Maps or plang made by Goverument for private purposcs are not admiszible
oy $has scution
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2 Surtey Blapsarc nob evidenco of title but they are evidence of possession.
The Collector of Rajshake v Durgl Sundars Debag, 2 W R Civ Rol, 210
3 As to the effect of evnidence of Maps see ss 83 and §7
37 When the Conrt has to form anopmion as to the emst-
ence of any fact of a public nature, any state-
Statement as fo : P i : 5
fact of public nataro ment of it, made in a recital contained in any
coutainednany dct  Act of Parlizment, or inany Act of the Governor-
or Noufication of ?
G‘ovcrnmeun, when  General of India 1 Council, or of the Governors
relevant
in Council of Madras or Bombay, or of the
Lieutenant-Governor in Couneil of Bengal, or 1 a Notification of
the Government appearmng in the Gezeite of India, or in the
Gazette of any Local Government, or in any printed paper pur-
porting to be the London Gazette or the Gorernment Gazetle of any
colony or posscssion of the Queen, 1s a relevant fact .
Note
1 Bee scction 78 as to the mode of proof, and section 87 as to the effect.
2 Sec sectzon 113 03 ta the effect of a notufication of & cession of territory.
38  When the Court Las to form an opmion astoa law of
any country, any statement of such law contain-

Statements i law
buoks ed 1n a book purporting to be printed or pub-
lished under the authority of the Government of such eountry and
to contan any such law, and any report of 2 raling of the Courts
of such country contained in a book purporting to be a repord of
such rulings, 1s relevant.

Note
As to the ather modes of proving the law of & foreigm country, sco scction 43

and rection 78 clauso 4 of this Act and 22 & 23 Vic cap. 63 and 23 Vic cap 11 re-
ferred to in the notes to 8 45, and us to presumption in such cases see section 84

How much of a statement is to be proved.
39 Whenany statement of wlnch evidence is given forms
part of a longer statement, or of o conversation
What evidenco to . . .
Yo given when state- 0 part of an isolated document, or is contained
art ofa - .

ment forms part 9% in n document which forms part of a book, or
:}”l';‘&z’gﬂ‘;‘;;;;;‘“ of 2 connected series of letters or papers, evi-
dence shall be given of so much and no more of

tho statement, conversation, document, hook or serics of letters or
papers as the Court vonsiders neecssary in that paiticular case to
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the full understanding of the nature and cffect of the statement,
and of the crrenmstances nnder which it was made.

Note
The old rate of Enghsh Common Law was that, when one party hud putin an ex-
1ract from a docement, the other party could put in the whole _But afterwards the
rule of Common Law was made the same as m tlussection, only those parts which
«splaed or modified in any way the effect of the part already putn being mow
produable

Judgments of Courts of Justice when relevant.
40 The existence of any Judgment, order or decree which
by law preventsany Court from taking cog-
:1?:;::’ j“dgﬁf;“: nizance of a smt or holding a trizl, 15 a relevant
second st or tral  faot when tho question 1s whether such Court
cught to take cognizance of such suit, or to kold such trial.

Note.
In connection ith tlis section, the following sections of the Civil and Criminal
Procedure Colles of 1832 must be read -—
1. Section 12 of the Cinl Procedure Code :—

Ezplanation —The pendency of 8 sult in a foreu Canrl ﬂobs not e the in B: h
India [ from trying & smt !uuuda{\ n the sume cmlsumolt ot prectud the Cousts it
Therefore an order admitting @ plaint would b a bar o tho sdmsson of tho
same plaint 11 another Couzt.
2 Scmm 13 and 14 of the Cinil Proceduro Code —

1L Noforeign fudgment, stdll erarate s » bar 1o swtjn Brit vh Indn—
£a1 3 hins ot been gven on th merits of the cuse

8} i it mppears on the face of (he proceedinzs (0 be founded on an 10¢o; tere
DR CTaT Low o of 403w i Tonee b B, o} O 38 4nC0rTect et cf wter
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(s} fit {s 1n the oprmionof the Court beforowhichat is produced contrary to natural justice
(@) 1f 16 s been obtamed Ly frand
{e) 101t sustang & clam founded on & breach of any Jaw in force m Britisti India,

These sections relate to the subject of res judicata, ¢ e, the exclusion of the
trial of a sait or 1s50e on the ground that jt hes been slready heard and decided by
a competent Court  The reasons for preclading the parties from re-opemng a ques.
tion which has already been heard and decided by @ competent Court are the
manms—nemo debet bus 1erart, ay constat curr guod 81t round efdem cousd #--and
antereat respublice ut st finis itwum +  In order that a_former judgment may have
tha effect of res yudscata, the following requisites must be fulfille

1 The matter directly and substantially m issue in the second emt or sue,
must be the same matter which waa directly and substantially 1r 1ssue in the former
smt

1. Such matter must have been heard and finally decided by the Court in the
formor smt

I The Court which decided such former suit must have been o Court of

1 to try such suit an which such issue 23 subsc-

7
‘quently raised
IV The former suit must have been o smt between the same parties or
Detsween parties under whom they orany of them clavm, Litigating under the same
title
eqisire I In connection with this subject, Explanations I and IT to section
18 must be read

[ SNIOUE TN DS WU PRIV SUPVIS S VN S S S

vew pudicata m a subsequent suit. The only meamng that can bo attached to the
¢v parte decres 1s that the party who made defanls has sdmitted the jastico of tha
claim and not necessanily of the exact grounds upon which te claim 15 based

(2) In connection with Explanation I referred to, the following section of the
wome Code mnst be read

hall, 88 far as mcuc&\ﬂe, hn &0 framod a3 to nfford mnnd farn flnal decis

sion upnn the lub;ect! 10 dispute, and 8o t0 prevent further hitigation concermn,

Therefore if the pluntiff could clam the relief sought on either ot twu grmmr.ls
he must allegs both the grounds in the plaat, if ho elected to sue only on ony
and he failed, Lo would not bo allowed to £uo, agwm, refarding the samo sabject

Cml s m e e e ey o oame e - - .-
. - Coee s . .

““' Noone ooght 1o be twics barussed, 1f it 18 clear 20 tha Court that it is for one ned the axme

14 i for the benefit of Lhe #1316 that there should be a lnmt to buigwtion,
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DI - LA
cata “The same wlk probably be the case in India

In the American case o( Crmmull v. County nf Sac Feild, J,, obsene
~s e et T e e

In the case of Houlett v Tarte, 10C B N §,, 813, Willes, J, eaid '—
" 1 s quite mght chat  delondunt showld. bo estopged from setting vp i the exmo sction 4
detence which ho mshu have plesdod, but has cbosen o let the proper tume gaby, Dut noboty
e e ol e deboatant Deym preCaar, Thom Sy p & defencw 1h & £3COILd 8etion becuase L
i ot avail hamaelf of the opportumity of setting 1t Up 10 the first action.”
(4) The matter must have been directly and substantially in issue in the
previous st

P NP

frw re A% ATamad geaesEehas T Rl

R N
Requiste II. Sueh st must have been }mml and finally decided.—With refer-
ence to this subject, read Explanations III and IV,

{t
fresh st
pmdnced 1
3. fiesh o
pluatif rithdrawa from the it withoui the permission of the Court, he caunot
agai bring the smt  (Civ. Pro Code, s 373)

(2) It the matteris decided fu the lower court but left undecided on appeal,
the matter must be considered as haning been left undecided Chandre Kumar
Mitter v Sib Sundars Dast 1. L R 8 Cal, 631,

Au ez parte decision is not final s long as it 1 open to the parties to re-
open it on apphcation to the Court

Requisite ITL  The Court which decided the previous swmb must have been
competent to deaide the latter,

{1) A Magistrate, acting under Chapter XII of the Code of Criminal Procedure,
i3 competent to decide only the fact of possession and not of titlo or ownership

(2) Judgment of Foreign Courts—Foreign Courts will bhave jurisdiction, :f
(a) the subject matter was So sitnateas to be within the lawfal control of the State
nnder the suthonity of which tho Court sits, and (8) the Courts authonzed by the
Rovereign of that State to decide disputes in connection with it Castrigue v Imrey,
LR 4B &L A, 427. Astotho vanous waysin which a foreign Judgment may
be set anide see 8 13 of tho Civ. Pro. Code, quoted nbove.

. Requistre IV. Tho partica must be tho same as those in the previous smt or l'he
priiies of those 1n the previons sult. In with this read
A MNindu widow fully represcnts the estato; and the reversionnry hewra are bound hy
n judgment recovorcd against herif there be no fraud or collusion  The Shuiagangs
Cate, DM I A, 539

3 Section 43 of the Civil Procedure Code —

TS sl inclulo tho wholo of the claum wehich tho plasnis 13 eptitled to make in rea:

4 of 150 cause of action; but & plantuf? may relnquish an, of Laa clom 0 onder 4o
B:fnw the suit within The Jariadichon ot o & rt. 7 por “

a Pty omit 10 sus tn_Tespct of, or fnentionally rellnquia
b st mor ahvcemands e 18 eeress of fut Turt o8 80 beLtiod ok b

any port an of h.s elauz,
sbed,
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A person entitled to more than one romedy 1n respect of the eame canss of BclioN may Buo
for all or any of hi remedies, but:f Lo omits (e3tept with tho lexve of the Lourt obtawed hefors
the hearing) tosue for any of auch remedies, he shall mot afternards sue for the remedy 5o
omittel.

For tho purgnse of this sxction, 1o obligition nd & collteral secarity for sts performnee
sball be deemed 10 constizute butone cause of uct
An order admitting a plant, in which ﬁ:e v\lmle clum has not been made or all the
remedies have not been ashed for, will under this eection prevent the nstitution of
a fresh smt for the part omitted m the previons suit.
4. Bection 403 of the Crininal Procedure Code.—

Aperson acquitted or convicted of any offence may be afterwards tried for any distmnet of-
fencs for Nhuch 8  sepralo churge wight uve been mide #zuinst humlon the former frial under
#cetion 215, paragraph 1.
erion conmeted of any offence comhtnted by any act cansmg conseuences which,
{ometnes waih such act, consttuted u diferent offence from tha of which be wos comviciad, may
e afterwards tred for suc) ¢ offence, 1f 4 had
e oen T was comeiet.
A perton acquitten or convicted of any offence constitnted by auy act may, notwithstanding
snb scnual or coneiction, be subseqiently cverped with, snd Tred for, 55Y other ofisncs

soustiiuiad by the stme acts which he may bive compt the Lonrt by which he was brst
1 wras nos competent, 1 trs. the offence with which e 18 Sahseqentiy Sharge
'xplanation —The dumissal of a complumt, the sLODPIDg of proceedings under section 347,

the drebhmme o the secuscd, or entry male upon & charge tider Eevtion 275, 18 mas. um aenait
for the purposes of thia eect

Accordingly a pilea of autrefois convict, or @utrefors acquit® bars a second
trial The prnciple of this section s expressed by the mazum, * nemo debet bis
prnin pro uno delicto "

B. Asto the mode of pmnn» previong Judgments see sections 76 and 77 of this
Act and § 511 of the Cr Pro Code.

41. A final judgment, order or decree of a competent , Court
Judgments in pro- in the exercise of px‘f)batc, matrimonial, a2dmi-
Bate, de, juns- ralty or insolvency jurisdictiom, which confers
hetron- upon or takes away from any person any legal
character, or which declares any person to be entitled to any such
character, or to be entitled o any speaific thing, not as against
any specified person but absolutely, is relevant when the existence
of any such legal character, or the title of any such person to any
such thing, is relevant.

Such judgment, order or decree is conclusive proof that any
legal character which it confers accrued at the time when such
judgment, order or decrec cawme into operation ;

that any legal character, to which it declares any such person
to be entitled, accrued to that person at the time when such judg-
ment, (order or decree 1) declares it to have accrued to that per-

son;

* A previons lawtal eanviction or Tawful Reqmittal,
#Xo man shall be paniahed twice for the aams offence,
3 Added by Act XVIIT of 1572, Section 3,
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that any legal character which it takes away from any such
person ceased at tho time from which such judgment (order or
decree *) declared that it had ceased or should cease;
and that anything to which 1t declares any person to be so
entitled was the property of that person at the time from which
such judgment (order or decree *} declares that 1t had been or
should be lus property.
Note
1  Tls sectron 18 founded upon the elahorate judgment of Sir Barnes Peacock,
C J.m Kanhya Lalv Radacharan,7 W B Civ Rul,339 (Sce Select Commistec's
Report )
2

2 The judzments menuoned in thi section are called judments 1 rem
Another similar phrase 18 sights an rem  In tem means prevating against all people.

yodgment which 1s conclusive against all persons’, the effect of which cannot there-
fore be dispated even by those who Wero ot parties to the suitim which such
Judgment was given.

fact that persons who had nonterest in the smit, althongh they had notica of the smi,
could not havo intervencd 1n the suit which resulted in  judgment wn rem. Jadge-
menta that a property 18 jont-famly property and that an adoption is valid are
rot judgments tn rem

4 The judgment alone conclusie —It mnst bo_remembered that in tho case of

bcmcen third parties )
Another clags of orders ehich are conclusmie—Ordrs passed under sece
tion lau of the Indian Companies’ Act, 1882
42. Judgments, orders or decrecs other than those men-
tioned in seetion 41, are relevant if they relate
Jadgment, orderor
Qecreobotween third 10 matters of a pubhic natore relevant to the
prrtics when irrelo- iy s 7
B e oy enquiry 5 but s‘\lc]l judgments, orders or decrees
are not conclusive proof of that which they state,
Ilustration.

A sucs B for trespass on_his land. B alleges the existence of a
public right of way over the land, which A denies

® &dJed by Aet SVII of 172, Stz 8,
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The existence of a decree in favor of the defendant, 1n a suit by
A against C for a trespass on the same land, in which C alleged the
existence of the same right of way, 18 relevant, but it 1s not conclusive
proof that the right of way exists

Note

The nature of & class of tenares called * Ghatwalt tenures’ in Bengal and the
eflect of the permanent settlement upon 1t was held to be s public matter and a
previous jadzment regarding 1t was admatted Rajz Nedmows Sing v Dakranath Siny
and the Secretary of State for India, P C, 10th March 1882,

43 Judgments, orders or decrees, other than those men-
tioned in sections 40, 41 and 42 are irrelevant,
unless the existenco of such jundgment, order
or decree, 18 a fact 1 1ssue, or s relevant under

What Juiigments,
&o, arc not relevant

some other provisiou of this Act

Iitustrations.

(a) A and B scparately sue.C fora hbel which reflects upon
each of them  C n each case says, that the matter alleged to be hbel-
lous s true, and the circumstances are such that it 1s probably trac in
each case, or in neither

A obtans a decree aganst C for damages on tho ground that C
faled to make oot s justification  The fact is irrelevant as between
Band C

() A prosccutes B for adultery with C, A's wife

B denies that C is A's wife, but the Court conviets B of adaltery.

Afterwards, C 15 proscouted for bigamy n marrying B during A's
lifetime. € says that she never was A's wife

The judgment against B isirrelevant as against C.

{¢) A prosecutes B for stealing a cow from him. B is convicted.

A, afterwards, sues C for the cow, ~vhich B had sold to him before
bis conviction Ag between A and C, the judgment agamst B is arrele-
vant, .

(d) Ahas obtained a decreo for the possession of land against B.
C, B's son, murders A in consequence

Theexistence of the judgment is relevant, as showing motive for
a cnime

ae . . )

2. Instances an whicha previous judgment 1s otherwevee relevant —Provions
Judgments may be relevant to show tho motise of the pasties, or o3 admissions, &¢
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3 When a previons Juldgment 13 in 183ue or 13 therwise relesant, proof of 1t s
conclusive 25 to the existence of the Judgment and not as to tho grounds of such
Jndgment

4 With veference to this section read section 137 of the Civil Procedure Code
of 1§32

44  Any party to a smt or other proceeding may show
that any judgment, order or decree which is
Fraad, collusio
nnd?‘"m;mpm“cy' Ot relevant under scction 40, 41 or 42, and which
CourtmaylLeproved  hay been proved by tho adverso party, was
delivered by a Court not competent to deliver
1t, or was obtained by frand or collusion
Note
1 Fraut —The term *frawd’ 1s dinded by writers on Dnuty iato two kinds,
11, actual and constructire
Actual frand 13 apphed to those cases w which there 13 an fntontion to commug
a cheat or decett upou another person ta hus njury By constructwe fiaud ave

meant *“such acts or contracts as although not originating 1n any actual ewil design
or contrivance to perpetrate a positive fraud or injary upon other persons, are yet

The Indun contract Act, section 17, defines fraud os follons.—
d means _and inclndes any of the Following aets committed bys party to a contrset,

or with his connivance, ar by his agent, with intent to dccene anouhor parly thersto or his
agent, or 1o induce ham o enter mto the contract —

(1) The suggestion, as a fact, of that “hich 15 not true, by ons who does not believe 3t
10 bo true,

(2) Tha uctive concealment of & fact by one having knawladge or behe? of the fiet,

(7) A promise made without any mteation of performing it,

(1) Any other act fitted to deceive,

(9) Any such act or omission &s the Isw specially declares to be fraudulent

Explanatian nets, lihely to affect the willingness of s person to enter
Lo 8 contract s mot frand, uniess the circwmatances of tho easo aro atch that, rezurd beinsy

i n
had to thew, it is the duty of the perdon keeping mience 1o spek, or unless lua sience 19 15
itself equivalens to speech

.
B eubsequent s, Without hasuug the_provions judgment set asido Uy tho Conre
which pussed it As to guilty pirties the case 13 doubtful; most prulably they
\‘nll f;ul under the geneial rule, that a person will not be allewed to set up Lis own
.

«Eril fntentlon
+ A person alleqing his own fafamy is pot to be leant,
37X ome can be relieved of ¥ a0 shantago frow Tt own dlectis
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Opintons of third persons, when relevant
45 When the Court has to form an opinion upon a pomt
of foreign law, orof science, or art, or asto
Opimonsof experts \jonbity of handwriting, the opinions upon that
pomnt of persons specially skilled 1n such foreign
law, science or art (or in questions as to identity of handwrit-
ing¥) are relevant facts.
Such persons are called experts

Tllustrations

(@) The question 13, whether the death of A was caused by poison.

The opinions of experts as to the symptoms produced by the poison
by which A 1s supposed to have died, are relevant.

(b) The question 13, whether A, at the time of doing a certain act,
was, by reason of unsoundness of mind, mcapable of knowing the natnre
of the act, or that he was doing what was esther wrong or contrary to
law

The opinions of cxperts upon the question whether the symptoms
bited by A show d of mnd, and whether such
unsoundness of mmd usnally renders persons incapable of knowing the
nature of the acts which they do, or of knowing that what they do is
cither wrong or contrary to law, are relevant

(c) The question s, whether a certamn document was written by
A Another document s produced which 1s proved or admitted to have
been written by A

The opiaions of experts on the question whether the two documents
were written by the same person or by different persons, arc relevant.

Note

1. Foreign Law —Thero are vartous ways of proving a pownt of foresgn Law .—

{1) Sections33, 45 and Y8 €} 4 of this Act,

(2) 22 & 23 Vic. cap. 63 *TWhen an action is pending in any Court in Her
Majesty’s Donumons, the Court may, if 1t deems 1t matenal to ascertgin tho law
in any other part of sich Dominions, cause n case to bo prepmred and remit
the easo for the opinon bf ono of the Bupenor Coarts of snch other part, prayinz
far the opinion of the Courtupon1t, a certified opuuon of euch Coutt i3 uven to
each of the pariics and either of them may ask the first Court to apply 1t to the
case.”

[T U

Picaaed s tho Lontts of auch foreign State.
Foresgn Law snclades nsages and customs of n forcign country baving the
forco of law,

® Addcd by Act XVIIT ©f 1872, Scction 4
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2 English Law regarding the opintons of experts on Foreygn Law —Only thoso
swho carry on a legal profession i foreign country ean give opinions as to forewgn
fawe  Mere students of foreyn law cannot do so. In the latter case the Court should
itself consalt foreign law books with the help of explanations given by such students

Under this section the opimon of & person having sufficient skill in the subject
will be admitted, whether he 1a engaged in the profession or not.

3 Sewnce or Art —Ths includes all sabjects in which a course of special stndy
or expenence 13 requisite to the formation of an opinion; and docs not include
those subjectsin which every person can pass an opimione. ¢ , & question of legal
or moral obhgation

In McNaughten's case, 10 Cl and Fin, 200, it was held that a medical man
who was present at the tmal cannot be adked whether, from the evidence given, ho
concludes that the prisoner was insane at & particular time. For this involvesn
Qdecision as 1o the truth of the evidence, which1s a question to be dectded by tho
Jury and oot hy the medicalman The proper question to bo pat to him 13
i Supposing the facts given inevilence are true, do you behove that the prisoncr
s insane st the time '

4 A person cspecially shilled 13 a person who from his position and employ-
ment has cxceptional means of knowledge or has given the subiect particular con.
sideration  Before a person’s opinion is admitted under thw section evidence of
epecial skl must be gven

5  Handwniting.—The handwriting of a person may be proved in seven ways —

(1) Caling the wrter himself Section 70

(2) Calling a person 1ho has seen the peraon write the particular writing under
congideration  Sections 67, 63, 69,

(3) Calling o person who has obtained an acquaintance with the handwriting
«f the person W o 13 alleged to have whitten it, by having scen that person write on
other accasions  Section 47,

(4) Callinga person who has obtained an acquaintance with the handwriting of
the person_ by havng receited documenta purporting to bewritten by that person in
ansver to documents written by himself Bection 47.

(5) Calling a person who has acqmred a knowledge thereof by having seen in
the ordinary course of business documents proved, or which may be reasonably presum-
ed to have been, wnitten by that person  Section 47,

(6) Tho judge himself eomparing a duputed signature with admiited siyna-
tures " Section 73

(7) An expert domg thesamo,  Sechion 43 '

A person, who ts not an expert bus who has acquirad for the purposes of the caso
a 20 of i looking at vanous documents
admitted to have ben 1 his handwriting, must not bo allowed to give his evidence

As to sclentific treatises and the nght of giving them in evidence see 8. 60.
As to the modo of proving experts' opimons see s 60 As to tho proof of the
cxamination of Cinil Surgeons and of the opinion of Chomical Etammner sce 3.
509 and 510 of Crimimal Procedare Code of 1582,

46. Facts, not otherwiso relevant, are
Factsbearingupon  Tel€Vant, if they support or are inconsistent with
epumons of experts.  the gpinions of experts, when such opinions are

relevant.

Tllustrations.
(a) The question is, whether A was poisoned by a certain poison

The fact that other persons, who were poiconed by that poison,
exhibited certain symptoms which experts affirm oc deny to be the
symptoms of that poison, is relevant,
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{3) Thequestionis, whether an obstruction to a harbounr 1s caused
by a certain sea-wall.

The fact that other harbours similarly situated mn other respects,
but where there were no such sea-walls, began to be obstructed at about
the same time, 18 relevant

Note

This section 15 analoguous to section 11.
47. When the Court has to form an opinion as to the pereon
by whom any document was written or signed,

Opimon 23 to . 3 .
bandwrittag the opinion of apy person acquainted with the
* handwniting of the person by whom it is sup-
posed to be written or signed that it was or was not written or
signed by that person, 1s a relevant fact.

Ezplanation.—~4. person 15 smid to be acquainted with the
handwriting of another person when he has seen that person
write, or when he has received documents purporting to be written
by that person i answer to documents written by himself or
under lus authonty and addressed to that person, or when, in the
ordwnary course of business, documents purporting to bo, written
by that person have been habitually submitted to him.

Iilustrafion

The question is, whether & given letter is in the handwisting of
A, 2 merchant in London.

B is a merchant in Caleutta, who has written letters addressed to
A and received letters purporting to be written by him, C 1s B’
clerk, whose duty it was to examine and file B's correspondence,
D is B's broker, to whom B habitually sabmitted the letters pmporting
to be written by A for the purpose of advising with him thereon.

The opinions of B, C and D on the question whether the letter
js in the handwriting of A are relevant, though neither B, C nor
D ever saw A write

Note.
Seo nates on rection 43 for proof of handwenting.
48. When the Court has to form an opinion as to the
existence of any general custom or right, the
Opinion asto exie. . . .
fencn of nghtoreas. Opinions, as to the cxistence of such custom
tom, when relovast.  op right, of persons who would bo likely to

know of its existence if it existed, are relevant.
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Lzplanation.~The expression “general castom or right”
mclndes customs or rights common to any considerable class of
persons.

Tilustration

The tight of the villagers of a particular village to use the water
of a particular well 1s a general right within the meaning of this
section

Note

The expression general eustom or right inclades what in English Law fs known
a8 public custom or 1ight,  See note to section 32, clause 4

Opmwns as to 49. When the Court has to form an opinion
usages tenete, &e,
when relevant as to—

the usages and tenets of any body of men or family,
the constitution and government of any religious or charitablo
foundation, or

the meaning of words or terms nsed m particular distriets
or by particular classes of people,

the apimons of persons having speciel means of knowledge
thereon, aro relevant facts.

Note.
1 councetion with this section read section 92 post,
50. When the Court has to form an opinion as to tho
i relationship of one person to another, the

lw‘:g;‘;‘;ab‘:: :33: opinion, expressed by conduct, asto the exis-
vant. tenco of such relationship, of any person who,
as 2 member of the family or otherwise, has special means of
knowledge on the subject, is a relevant fact: Provided that such
opinion shall not be sufficient to prove o marriage in procecdings
nnder the Indian Divorce Act, or in prosccations under sec-
tion 404, 493, 497 or 498 of the Indian Penal Code.

Dlustrations. N
(a) The question is, whether A and B were married.
The fact that they wero usnally received and treated by their
friends as husband and wife, is relevant.

(Y)  The question is, whether A was the legitimate son of B.
Theo ‘fact Q:mt A was alnays treated as such by members of the family,
18 retevant,
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Note.

In English Law the rule laid down in this section applies only to cases of mar.
riage. But w this Act it applics to all cases of relationship.

'S ini ivineper-

Groundsof opimon, 51. Whenever the opinion of any llruxD “per-

when relevant son 13 relevant, the grounds on which such
opimion is based are also relevant.

Illustration

An expert may give an account of experiments performed by hmny
for the purpose of formmg his opion,

Note

Character when relevant.

52 In cwil cases, the fact that the character of any person
concerned 1s such as to render probable or im-
In  oml eases

character to prove Probable any conduct imputed to him, is irrele-
ﬁz;;‘}]‘;_‘;"""‘p“”d' ' vant, except in so far as such character appears

from facts otherwiso relevant.

Note.

1. ‘This i & Limitation of section 11,

2. Character may stself be 1n issue in a c1il case as jn an action for Lbel; then
endence of character may be given.

3 Character1s 'distinct from ‘atate of mind' which may bo relevant under
section 14

4. Persons concerned means those whose conduct 1s rolevant to the suit and not
mero mitnesses  Evidenco of character of the witnesses may be given always for the
purpose of affecting their credibilicy, See sections 143, 145, 153, 153,

T criminal cases, 53 In criminal proceedings, tho fact that

previous good char-  the person accnsed is of a good character, is
octer relevant.
relevant.

Note.

crime mght Lave been abscnt.
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54 In crimmal proceedings, the fact thab the accused person

Las been previously convicted of any offence is

Previous conwic:  palovant ; hut the fact that he has a bad char-
tion m ermnal trials 3 ;

is relevant but mot neter 18 irrelevant, unless evidence Las been

previous  bad char- Yich

xeter exceptinreply  given that he has o good character, m which

case 1t becomes relevant,

Eeplanation —This section does not apply to cases 1n which
the bad character of any person is itself a fact in issue.

Note,

1 Emdence that the aceused 1s of bad character is prnmanly iadmussible ; for
bad ckaracter 1 o thing common to the accused and o large number of persons in
the world, 3t does not therefore tend to show that the aceused himself committed
the crune But when evrdence of good character has been given to raise a presump-
tion of innocence 1 favour of the accused, evidence of bad character may be gmiven
to rebut that presumption '

2 Kote that the evidence of the bad character of the acciced alenc i$ exclad-
ed, and not the evidence of bad character of the opposite party; in cases of rape
evidence of bad character of the prosecutrix may bo given Sces 155 ¢l 4

3 Eudence of previous conviction ~—It 13 doubtful if evidenco of prewious con-
viction would be rclevant to establish tho probability of the prisoner having com-
mitted the offence for which heistried It 18 not €0 1 Eeglish Law, and it wounld
probably be tho same under this Act It is certamly relevant for the purpose of
enhancing pamiskhment  Read s 221 of the Or. Pro Coda af 1882

55 In el cases, the faet that the character of any person
Characterasafice. 15 Such as to affect the amount of damages
tiogdamages which ke ought to recarve, 1s relevant

Erplanation.—In sections 52, 53, 54 and 55, the word “charac-
ter” includes both reputation and dlsposxtioﬁ; but evidence may
be given only of general rcputation and general disposition, and
not of parhicular acts by which reputation or disposition were
shown,

Note
1. That the character of any person us such as to affect the amount of damages
tchich ho ought 1o oblain s relerant —Therefore under this section the eharacter of

persons other than the one elaiming damagesis not relevant But if the character
of othier persous 13 ihely 10 affect the amount of damages, enidence of 1t will be
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2 Ina case of damages for defamation m England it is doubtful, of evidence of
the bad character of the plamti will be admissible 1 mitigation of demages In
Tndia, it would be admissible provided evidence 15 confined to general reputation and
general disposition

3. Reputation 1s what is thought of a person by others Disposition is the
frame of the mind of a person  Reputation anses from, and desposition is inferred
from, the outward actions of 2 person.

[Text writers usually mention four cardinal principles of
the Law of Evidence —

The case proved must correspond substantially srith the alle-
gations, else the plaintaff will obtarn no rehef
This 13 & ralo more of procedure than of endence
2. The enidence must be confined to the points m issue
This 13 the subject which the last chapter has treated of.

3 The burden of proof lies on the party holding the substantial
affiimative

This 1s compnised 1n the provisions of Chapter VIT of this Act.
4 Thbe best evidence must be given
This is the governing prineiple of Chapters TV & V ]

PART 1.
ON PROOF
CHAPTER IH.—Facts which need not be proved

No evidence requir- 56 No fact of which the Court will take

ed of fact judimally  yndiernl notice need be proved.
noticed

Tacts of whih 57, The Court shall take judicial notice of

Court must take .
Judicial notice. the following facts :—

(1) Alllaws or rules having the force of law now or hereto-
foro in force, or hereafter to be in force,in any part of British
India :

(2} All public Acts passed or lercafter to be passed by
Parliament, and 21l local and personal Acts directed by Parliament
to be judicially noticed :

(3) Articles of War for Her Majesty’s Army or Navy :

(4} The courso of proceeding of Parliament and of the Coun-
cils for the purposes of making Laws and Regulations established
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under the Indian Councils’ Act, or any other law for the time
being relating thereto -

Erplanation.—The word “Parhiament,” i Clauses (2) and
(4), mcludes—

1 The Parhament of the United Kingdom of Great Britain
and Ireland ,

2, The Parhament of Great Britain ;
3 The Parlament of England , -
4 The Parhament of Scotland , and
5. The Parliament of Ircland

(3) The accession and the sign manual of tho Sovereign
for the ime being of the United Kingdom of Great Britain and
Ireland : N

(6) All seals of which English Courts take judicial notice:
the seals of 2ll the Courts of Bmtish India, and of all Courts out
of British India, established by the anthorty of the Governor-
General or any Local Government in Council: the seals of Courts
of Admiralty and Maritime Jurisdiction and of Notaries ,Public,
and all seals wlnch any person 1s authorized to use by any Act of
Parhament or other Act or Regulation kaving the forco of law in
Bnitish India :

(7} The accession to office, names, titles, fnuétions, and sig-
natures of the persons fillng for the tmo being any public office
in any part of British lndia, if the fact 6f their appointment to
such offico 18 notified in the Guazelte of Indin,or in the Official
Gazette of any Local Government @

(8) The existence, title, and national flag of every State
or Sovercign recognized by the Bratwsh Crown:

(9) The divisions of time, the geographical divisions of the
world, and public festivals, fasts, and holidays notified in the
Official Gazotte:

(10) The territories under tho dominion of the Dritisk
Crown:

(11) Tho commencement, continuance, and termination of

hostilities between tho British Crown and any other State or body
of persons:
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o
b

(12) The names of the members and officers of the Court,
and of their deputies and subordinate officers and assistants,
and also of all officers acting in execution of its process, and
of all advocates, attornies, proctors, vakils, pleaders and other
persons authorized by law to appear or act before it +

(18) The rule of the road (on land or at sea®.)

In all these cases, and also on all matters of public lustory,
literature, science or art, the Court may resort for itsaid to appro-
priate books or documents of reference

. If the Courtis called upon by any person to take jyudicial
notice of any fact, 1t may refaso to do so, unless and until such
person produces any such book or documentasit may consder
necessary to enable it to do so.

Note

I dcts of Parliament —A pubhe or qeneral Act 15 4 unrversal rulo applying {o
the whole commuuity, and must be Judicially noticed by the Conrts A special or
private Act operates only wpon particular persons or privato concerns, and is not
Judictally noticed, anless 1t 15 directed by & clause i the Act that it should be so
noticed.

The Acts of Parltinent arc usually dinded into —

(1) Public General Acts, (2) Locel and Personal Acts declrred pallic and to bo
Jodcially noticed, (3) Private Acts printed by the Qucen's Printer, which may bo
proved by printed copies, (#) Provate Acts not printed

Ty 13 and 18 Vic, Cap 21, section 27, 1t 18 provided that every Act of Parliament
passed after the 4th February 1831, shalt be deemed public and” shall be judicially
notrced untess othorwiso expressed therein,

2 Recogmition of Independent State —Read also s 431 of the C P. C

8 The Cowrt may resort for 1ts aid to appropriate books —Thus is an extension
of tho Enghisi rule which allows czperts to refer to books ta relresh their memory.

4 The Courtmay vefuse to take judicial motice —In Van Omeron v Dowech,
2 Camp Rep, 43, the Conrt refased to tako jadiclal notice of the King’s Troclam.
ation, the counsel ot having beea ready with a copy.

58. No foct need bo proved in any procecding which the

. parties thercto or their agents agree to admit

Facts admitted at tho hearing, or which, before the hearing, they

agreo to ndmit by any writing under their Tands,

or which by any rule of pleading in force at the time they are

deemed to have admitted by their pleadings: Provided that the

Court may, in its discretion, require the facts admitted to be proved
otherwise than by such admissions.
Note

1. Read Uiy Pro Code of 1582, xa. 117 and 1.8

2 When n’\l:x—umem. i1 produced and the adverse party docs n o Wiy, it b
muat bo taken aw provesd Iibs Talad Skeroh v, Buglar, 6 3. 1 &2l
VR

TAdlcdny faxVuler |
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CHAPTER IV.—0f oral Evidence,
Proof of facts by 59 All facts, except the contents of docu-

oral evidence ments, may be proved by oral evidence.
Oral evidence mast 60. Oral evidence must, 1 all cases, what-
be durect ever, be direct; That is to say— i

If 1t refers to o fact which could be seen, it must be the
evidence of a witness who says he saw it ;

If 1t refers to a fact which could be heard, it must be the
evidence of a witness who says he heard it;

If it refers to a fact which could be perceived by any other
sense or 1n any other manner, it must be the evidence of o witness
who says he percerved 1t by that sense or in that manner;

If it refers to an opinon or to the gronnds on which that
opimion is held, it must be the evidence of the person who holds
that opinion on those grounds :

Provided that the opinions of exports expressed in any treatise
commonly offered for sale, and tho grounds on which such opinions
are held, may be proved by the prodnction of such treatise if the
author is dead or cannot be found, or has become incapable of
giving evidence, or cannot be called as a witness without an
amonnt of delay or expense which the Court regards as unreason-
able:

Provided also that, if oral evidence refers to the existence or
condition of any material thing other than a document, the Court
may, »f it thinks fif, require the production of such material thing
for its inspection,

Note.
Opinton of cxperts contained in treatsses —Thess are admissible on proof of threo

things—(1) That tho author 15 an expert, (2) That the treatise is commonly ofered
for sale, and (3) That the author cannot be produced

CHAPTER V.—Of documentary Evidence.
Proof of contents 61. The contents of documents may be prov
of docaments. ed cither by primary or by sccondary evidence,

Note.

) This scetion must be taken subject to the provisionsof the Stamp and Regis-
tettion Acts and the provisions of ss. 6 73 of this Act. Kead Eegistration Act of
1577, 53 17 and 18.
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2 If o documeut creates two distinct rights for one of which the document

mmust have been registered and for the other weed not have beca 5o, the dochment
though unregistered may be nsed for proof of the latter Gour Churn Surma v.
Jinnut AR, 11 Cal, 176

62. Primary evidence means the document
itself produced for the mspection of the Court.
Lzplanation 1 —Where a document is executed in several

parts, each part is primary evidence of the document :

Primary evidence.

Where a document 1s executed in counterpart, each counter-
part being executed by one or some of the parties only, each
counterpart 1s primary evidence as against the parties exccuting it.

Eeplanation 2.—~Where & number of documents are zll made
by one untform process, as n the case of printmg, hthography or
photography, each 1s primary evidence of the contents of the rest;
but where they are all copies of a common original, they are not
primary evidence of the contents of the original.

Zilustration.

A person is shown to have been in possession of a number of
placards, all printed at one time from one origmal. Any one of
the placards i1s primary evidence of the contents of any other, but no
one of them 13 primary cvidence of the contents of the original

Note.

The connterparts are sccondary evidence of the contents of tho document as

‘agamst those who did not execute them  See s 63, clause

Becondary ovidence. 63. Secondary evidence means and in-
cludes—

(1) Certified copies given under tho provisions hereinafter
contained ;

(2) Copics made from the original by mechanical processes
which in themsclves insure the accuracy of the copy, and copies
compared with such copies;

(3) Copies mado from or compared with the original ;

(4) Counterparts of documents as against the parties who
Qid not exceute them;

(3) Oral accounts of tho contents of o document given by
rome person who has himself seen it.

Nustrations. .

(«) A photograph of an oriminal is sceondary cvidence of ity
contents, though the two have not been compared, if 1t is proved that
the thing photographed was the origint!
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(b) A copy compared with & copy of o letter made by a copyirg
machine is secondary evidence of the contents of the letter, if it is
shown that the copy made by the copying machine was made from
the orimnal

() Acopy transcribed from a copy, but afterwards compared
with the original, 15 secondary evidence; but the copy not so com.
pared is not secondary evidence of the original, although the copy from
which 1t was transcribed was compared with the original.

{d) Newher an oral account of a copy compared with the
original, nor an oral account of a photograph or machine-copy of the
onigmal, 13 secondary evidence of the original.

Note

1. If a number of copies be made hy a copying machine from an ongmal, the
copres are primary evidence of each other and secondary evidence of the origmal ~ Ses
s 62 Explanation 2, and & 63 clause (2)

2. A copy made from or compared with & copy 18 not secondary evidence of tho
original unless the latter-mentioned copy wasmade from the orgmal by a mechanical
means such as photography or lithography Bee clause (2) and ilustrations (b)
and (c)

3 Aprinted copyis not secondary evidence under clause (2); for printing 13
mot & process which 1n tself insures the acoutacy of the copy. Bat it will be
deemed secondary evidence under clause (3

3 See scctions 76 and 77 as to certafied copies. .

4 Other kinds of secondary evidence not mentioned in (his section are
written admissions of the contents of a document [secs 63 clause (B)], and oral
admissions of the same (see s 22 )

64 Documents must be proved by primary

evidence except in the cases hercinafter men-
troned.

Preof of documents
by prymary evideace.

Note,

1 InEnglish Law, on the nuthonty of Slaiterie v. Pooley referred toin the
notes to & 22, 1t is held that an oral admission of the contents of a document is pri-
mary ewnidence of the document Notgo in Indiz  Sees 22.

2 The efect of al noa d t—An ized alteration of o
docament in & matereal pomt whilo 1n the possesaion or under the control of the per-
#on producsng ¢ renders 1t wholly invalid

Cases in which te- 65. Secondary evidence may be given of the
condary evidencare-  existence, condition, or contents of a document,
latiog to documents .
may begiven in the following cases i—

(¢} When the original is shown or appears to be in the posses-
sion or power of the person against whom the document is sought
tobe proved, or of any person out of reach of, or not subject to, the
process of the Court, or of any person legally bound to produce it,

and when; after tho notice mentioned in scetion 66, such person
does not produce it
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(6) When the existence, condition or contents of the original
havo been proved to bo admutted in writing by the person against
whom it is proved or by his representative in interest;

{¢) When the original Las been destroyed or lost, or when
the party offering evidence of its contents cannot, forany other
reason not arismg from his own default or neglect, produce it in
reasonable time ;

(d) When the original is of such a nature as not tobe easily
moveable ;

(¢) When the ongmnal is a pubhe document within the
meaning of section 74; .

(f) When the origmal isa document of which a certified
copy 18 permitted by this Act, or by any other lawin force in
British India, to be given in evidence ;

() When the originals consist of rumerous accounts or other
documents which cannot conveniently be examined in court, and the
fact to be proved 1s the general result of the whole collection.

In cascs (a), (c) and (d) any sccondary evidence of the con-
tents of the document is admissible. ’

In caso (1), the written admission is admissible.

In caso (e) or (f), a certified copy of the document, but no
other kind of secondary evidence, 13 admissible.

In ease (g), evidenco may be given as to tho general result of
the documents by any person who has examined them, and who is
skilled in the examination of such documents.

Note.

1 Sccondary cvidenco cannot be given, when tho original is inadmissiblo for
want of registration  Diceths Verada Ayyanger v. Krihnasamy Ayyangar, I L. R,
6 Mad, 117.

6O 0 s pames Yeen?? Ya od ba wen? e 3 TWhegne e -t

- e s . -
. - . . . .. [l -t .

An exception has been fntroduced Ly the legislaturo to this clanse in favoar of *
merchant scaman to the efect that they may bring forward secondary evidance of
their agrecment with the master of the ship mithout producing of miviog notise tn
produce the document. 17 & 18 Vie. ¢ 104, 8. 164,

Clause () Written admusions —A written admssion may be tendersd s
evidonco oven without accounting for tha non prodaction of the origizal; not saan
oral ndmisvon  Scas 22,
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4. Clause {c.) Origimal destroyed or lost —In cases of loss, strict proof of

Excepion fo this claxse —Section 19 of the Limtation Act of 1877 provides aa
follows . —

T tuafann shea mom ns mm aF thin e a3 AmaaAm Tnd fam 4 Frr b amn] mob am  nmnnt AF amee

LT B R L . .- Lo

n the wRtng contumng the acknﬂ\\'ledgmem is umlmd, ornl evidance may bo guven
of l.he tunl when it was signed, but orul cosdence of vfe contents shull not be recerced

The question 18 whether the portion italicreed at the end excludes oral evidence,
even when the written acknowledgment is proved to haso been lost or destroyed. 3fr.
Cuningham thinks that the passage only means that orat evidence 18 not admusaiblo

s Clause (3) It —An inscription upon a .
ctauxc (3) General result of the achole collection.
xss., 2.3

Sce Civ. Pro. Code of

8. In Eaglsh Law in cruminal c1scs, in tho case of public documents the origi-

nal itself must bo produced. But this section apphes equaly to ereal and ermunal
cases.

66. Sccondary cvidence of tho contents of the documents

referred to in section 65, clause (), shall not

Rules 83 to notice e . .

‘ow‘}odnm. bo given unless the party popesing to give

such secondary evidencoe has previously given to

the party in whose possession or power the document is, {or to his

attorney or pleader*) such notice to produce it as is prescribed by

- SAleIby Ack AVIIT e 1v°2, 300 €

3 -
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law ; and if no notice is prescribed by law, then such notice as the
Court considers reasonable under the circumstances of the case :

Provided that such notice shall not be required in order to
render secondary evidence admissible in any of the following cases,
or 1 any other case m which the Court thinks fit to dispense with
it —

(1) When the document to be proved 13 itself a notice;

(2) When, from the nature of the case, the adverse party
must know that he will be required to produce 1t;

(3) When 1t appears or 1< proved that the adversc party has
obtamed possession of the original by fraud or force,

(4) When the adverse party or his agent has the onginal in
Conrt ;

(5) When the adverse party or his agent has admitted the
loss of the document,

(6) When the person in possession of the docnment is out of
reach of, or not subject to, the process of the Court.

Note

1 TIn conncction with this section read ss 59, 60, 63, 70, 79, 131—134, 163, 163
of the Civ Pro Code of 1882, and ss. 91—97 of the Crim. Pro Code of 183" and
23 162—16% of tlus Act

2 Tersons omitting to produce documents nﬂ.er service of notice may be pro-
cecded :\gmnsl under ¢ 175 of tho Indian Penal Ce

[OOSR R P T I S

production of secondary evidénce if ho had banded it over subscqueitly to tho
notice.

4 For an instanco usder claveo (€) svo Ralls v Gau Kim Suter, 1. L. 1.9
Ca1, 930
5 Courtmay duspante sth notice —In England the court has mo such discre.
tion

G7. 1fa document is alleged to Lo signed or to have been
written wholly or in part by any person, the sig-

.m',‘"',‘,':,,"dr;’ﬁ::cﬁ nature or the handwriting of so much of the
fotinsd .‘:LL‘;&"‘," 2 Jocument as isalleged to ben that person’s
;:2:::::& document lmtn}wnting mast be proved to be in his hand-
writing.
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Note

1. Itisnot necessary that the handwiiling must be proved by o witness who
paw the doczment wrntten by the person 1n question Al that thia section requires
19 that the handwnung mnst be proved  In Necl Kanto Pandil v. Juggobhundeo
Ghose, 12 B L R, Ap, 18, the handwniting »as proved by the admissions of the per-
£on who was alleged to have wntten it

1o court \
3 As to the presumption in case of documents wlnch arc thirty ycars old, see
scetion 50
68 If a document 1s required by law tobe attested, it shall
Proof of execution 10t be msed as cvidence until one attesting
of document requii- vy 1fness at I ’
e t east has been called for tho purpose
tested of proving its exccation, 1f there bo an attesting
witness alive, and subject to the process of the Court and capable
of giving evidence
Note
1 Anancient document may be admitted without the proof required by this
sechion  Scea 90
2

2, Documents required to be attestod ara wulls, mortgage deeds, lease deeds, guft
deeds, § ¢

An ezception —The Merchant Shipping Act, 17 and 18 Vic,c 101, s. 526,
provides that any document required by the Act to be executed m the presence of

sitnesses may be proved by any person eapablo of giving evidenco to tho requisita
facts without calling any attesting witness

69. If nosuch atteshing witness can bo found, or if the document
purports tohavo been cxecuted in the United
Proof whero mo .. .
attestng witness  Kingdom, 1t must be proved that the attestation
found. of one attesting witness at least 13 in his hand-
writing, and that the signature of the person executing the docu-
ment is in the handiwriting of that person.

70. The admission of a party to an attested document of its
exccution by himself shall be snfficient proof of
Admission of ex- . . . . .
ecution by party to  its cxecution as against him, thoughithea docu-
attosted document  yont required by law to be attested.
Note.
Tn English Law a person who execated a docament cannot admit the execation

of n deed whnch Tequires attestation 50 03 10 thepenze with proof of 1t by the atrest-
1ng watness, when u aticsting witness can bo called ; the reason assigned being that
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RO - - Juch the party himsclf 1s
This section makes the
neness of the document, as

. osti vi i ocs not
Proot whenattess. (1 Lf the attesting witness denies or doc: v
i?g winess demes  recollect the execution of the document, its
the execation . .
exceution may be proved by other evidence.
Note.

The section does not 51y whether, when one of several attesting witnesses his
been called and hasdented or does not, recollect the execntion of the document,
another attesting witness should by ealled.

. An attested document not required by
TProof of doenment. 72 ¢ equis Y
nob 1equired by Iaw 1aw to be atfested may be proved asif it was

to bo attested.
" unattested.

73 Inorder toascertain whether a signature, writing, or scal
15 that of the person by whom it purports te
have been written or made, any signature,
wiiting, or seal admutted or proved to tho satis-
faction of the Court to have been wiitten or mado by that person,
may bo compared with the one which is toba proved, although that
signature, writing, or seal has not been produced or proved for any

Comparison of band-
wnting.

other purpose.

The Comt may durcet any person present w Court to write any
words orfigures for the purpose of enabling tho Court to compare
the words or figures ro written with any words or figures alleged
to have been written by such person.

Note
Tle English law on the sobject was that the comparison of sinatures may bo

S amauu ras bawd 3 L3 BULLUR, 1L ML Cescsad Bhll

remaina different

Public Documents.
74. The Iollowing documents arc public docn-
Pallic Documents. '
ments :—
1. Documents forming tho Acts, er records of the Acts~—
i) of the eovercizn authoeriry,
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(i) of official bodies and tribunals, and

(1ii) of public officers, legislative, judicial and executive,
whether of British India or of any other part of Her Majesty’s
dominions, or of a foreign country.

2, Tublic records kept in British India of private docu-
ments.
Note,

Wills admitted to probate are public records kept in British India of private
docnments , and are therefore public documents,

Privatedocuments. 75, All other documents are private.

6. Every public officer having the custody of a public docu-
ment, which any person has a right to inspect,
Cerbfied copes of  shall give that person on demand a copy of it
pube dosuments. oy payment of the legal fees therefor, together
with a certificate written at the foot of such copy that it is a true
copy of such document or part thereof as the case may be, and
such certificate shall be dated and subscribed by such officer with
Tus name and his official title, and shall be sealed, whenever such
officer is anthorized by law to make use of a seal; and such copies
so certified shall be called certified copies.

Erplanation.—Any officer who, by the oridinary course of
officral duty, is authorized to deliver such copies, shall be deemed
to have the custody of such d ts within the ing of this
section,

Note.

The variaus public documents which may b iaspected by th public and of
which copies may bo had are:—
(1) Registers kept in Registration offices. (Sea scctions 17, 18, 42, 51 and 57 of
the Registration Act 111 of 1877 )

(2) Maroage Remsters kept under the Chnstian Marmage Act, XV of 1872;
{Sco sections 79 nnd 80 of the Act)

(3)) Declaration of the Keepers of Printing Presses, de. (See 5. 6 of Act XXV
of 1667

() Register of the copy-right of books. (Seo section3 of Act XX of 1817.)
(5), Documents kept by the Registraz of Joint Stock Companies. [Seo section
220 L. (c) of Act VI of 1882.]
(6) Dooks kept by the Admumistrator-General. (See s. 43 of Act II of 1871 )
(7} ‘Tho Records of Civil Courts, (Sco s2. 217 & 530 of the Civ. Pro Code )

(8) The Rucords of Crimnal Courts. (See s, 210, 218, 371, 543 of tho Crim.
Tzo Code)
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77. Such certified copies may be prodneed in proof of the
Troduction of such  COtONES of the public doct'xments or parts of
copics the public documents of which they purport to

be copies.
Proot of other 8- The following public documents may
oficial documents be proved as follows :—

(1) Acts, orders, or notifications of the Executive Govern-
ment of British India in any of its departments, or of any Local
Government or any department of any Local Government,

by the records of the departments certified by the heads of
those departments respectively,

or by any document purporting to be printed by order of any
snch Government:

(2) 'The proceedings of the Legislatures,

Dby tho journals of those bodies respectively, or by pubhshed
Acts or abstracts, or by copies purporting to be printed by order
of Government

(8) Proclamations, orders or vegulations issucd by Her
Majesty or by the Privy Council, or by any department of Her
Majesty’s Government,

by copies or extracts contaned in the London Gazette, or pur-
porting to bo printed by the Queen’s Printer -

(4) The Actsof the executive or the proceedings of the
legislaturo of a foroign country,

by journals published b’y their authority, or commonly received
in that country as such, or by a copy certified under the seal of the
conntry or Bovereign, or by n recognition thereof in somo public
Act of tho Governor-General of India in Council:

(5) The proceedings of a municipal body in British India,

by o copy of such proceedings, certified by the legal keeper
thereof, or by » printed ook purpurlmg to bo poblished by the
authority of such body:

(A), Public documents of any other class in a forcign coun’lr_r,



~EC 80.] TRESUMPTIONS AS TO DOCUMENTS 63

by the original, or by a copy certified by the legal keeper
thereof with a certificate under the seal of a mnotary public, or
of a British Consul or diplomatic agent, that the copy is duly
certified by the officer having the legal custody of the original,
and upon proof of the character of the document according to the
law of the foreign country.

Pr ions as to D 2

79 The Court shall presume every document purporting
to be a certificate, certified copy, or other
Presumption ms to  doenment, whichis by law declared to be admissi-
genuineness of certi- N , .
tied copies ble as evidence of any particular fact, and which
purports to be duly certified by any officer in
British India, or by any officer in any Native State in alliance
with Her Majesty, who is duly authorized thereto by the Gover-
nor-General in Council, to be genmne: Provided that such docu-
ment is substantially in the form and purports to be executed in
the manner directed by law in that behalf. The Court shall also
presume that any officer by whom any such decument purports fo
be signed or certified, held, when he signed it, the official character
which ke claims in such paper.
t Note.

The presmnptions regarding documents known to Dnglish Law do not find a
Place here  They can only be raised under the provisions of s. 114

80 \Vhenever any document is produccd before any Court,
purporting ta be % record or memorandum of

Presumption on pro-
duction of secora of the evidence, or of any part of the evidence,

evidence. ,  given by a witness in o judicial proceeding or
before any officer anthorized by law to tako such ovidence, or tobe
a st t or fession by any pri or d person

taken in nccordance with law, and purporting to be signed by any
Judgoe or Magistrate, or by any such officer as aforesaid, the Court
shall presume—

that the document is genmne that any statements, as to the
circumstances under which it was taken, purporting to bo made by
the person signing it, are true, and that such evidence, statement
or confession was duly taken.
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Note. y

1. As to the mode in which evidence should be taken in a eivil case, see Civ.
Pro Code chap XV, As to the same i Crminal cases, see Crim. Proc. Codo
chap XXV; and as to confessions see 5. 164.

P A

same Code provides as followa -—

81. The Courtshall presume the gennineness of every docu-
. ment purporting to be the London Gazette, orthe
Goreumplion 330 Gastte of India, or the Government Gazette of
any Local Government, or of any colony, depend-
ency or possession of the British Crown, or to be a newspaper or
journal, or to bo a copy of a private Act of Parliament printed by
the Queen’s Printer, and of every document purporting to be a
document directed by any law to be kept by any person, if such
document is kept substantially in the form required by Law and is
produced from proper custody.
82. When any document is produced before any Court, purport-
. g to be a document which, by the law in force for
dof.{“,;;‘,',‘;’;{,‘;’n‘};fb‘,: the time bemg tn England or Ireland, would
;”’NE?":;‘;::‘“‘;"’:? be admissible in proof of any particular inany
nature. Court of Justice in England or Ircland, with-
ont proof of the seal or stamp or signature
anthenticating it, or of the judicial or official character claimed
by the person by whom it purports to be signed, the Court shall
presumo that such seal, stamp or signature is genuine, and that
the person signing it held, ot the time when ho signed it, tho
judical or official character whick he claims,
and the document shall be admissible for the same purpose
for which it would be admissible in England or Ireland.
83. The Court shall presume that maps or plans purporting
to be made by the authority of Government were
Proof of msps made
for purposes of any 80 made, and are accurate; but maps or plans
cause made for tho purposes of any cause must be
proved to be aceurate.
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84. The Court shall preswme the genmuneness of every book
Presamption as to  PUTporting to be printed or publisied under the
:ng":;o::s 1% quthority of the Government of any country, and
decisians to contain any of the laws of that country,
and of every book purporting to contain reports of decisions
of the Courts of such country
85. The Court shall presume that every document purporting
to be a power of attorney, and to have been
poﬁ?r:“:{‘y;:‘zt;::ym executed before, and anthenticated by, a notary
public, or any Court, Judge, Magistrate, British
Consul or Vice-Consul, or representative of Her Majesty or of the
Government of India, was so executed and authenticated
Note.
Sce 8 33 of the Registration Act III of 1877
86. The Court may presume that any document purporting
. to be a certified copy of any judieial record of
u::;:;mr;x;:s t:f any country not forming part of Her Majesty’s
foreign jedieral re- domnions is genuine and accurate, if the docu-
ment purports to be certified in any manner
which is certified by any representative of Her Majesty or of ,
the Government of India resident m such country to be the man-
ner commonly in use m that country for tho certification of copies
of judicial records,
Note
Read Cav Pro. Code, s 13, Explanation VI
87. The Court may presume that any book to which it may
. refer for information on matters of public or
bofii':;'é",ﬂf,’;,;“ to general intercst, and that any published map or
chart, the statements of which are relevant facts
and which is prodnced for its inspection, was written and publish-
ed by tho person, and at the time and place, by whom or at whick
it parports to have been written or published.
88 The Court may presumo that a message, forwarded from
a telegraph offico to the person to whom such
Premumption
to pholog mph, message purports to be addressed, corresponds
ﬁ:;;:;l,c‘:‘"";n::" with a message delivered for transmission at the
ages. office from which the message purports to be
o
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sent; but the Court shall not make any presumption as to the per-
son by whom such message was delivered for transmisston,

89. The Court shail presume that every
du’;’i‘;’:&fi “‘;:‘: document, called for and not produced after
of documents 1m0t notice to produce, was attested, stamped, and
produced

executed in the manner requred by law.
Note
With this section read sections 66 and 164 of this Act.
90. Where any document, purportng or proved to be thirty
years old, is produced from any custody which
ye‘:‘f’:sﬁ’,‘e“” tWrtY  he Court mn the partioular casc considers proper,
the Court may presume that the signature
and every other part of such document, which purports to be in
the handwriting of any particular person, is in that person’s band-
writing, and, in the case of & document executed or attested, that
it was duly execnted and attested by the persons by whom it pur-
ports to be executed and attested.

Ezplanation —Documents are said to be in proper custody if
they are in the place in which, and nnder the care of the person
with whom, they would naturally be; but no custody 1s improper
if it is proved to have had alegitimate origin, or if the circumstances
of the particular case are such as to render such an origin probable.

This explanation apphes also to section eighty-one.
Tilustrations

(a) A has been in possesston of landed property for a long time,
He produces from his custody deeds relating to the land showing his
titles to it. The custody is proper

(b) A produces deeds relating to landed property of which he is
the mortgagee The mortgagor 1s 1n possession. The custody is proper.

(¢} A,n coonection of B, produces deeds relating to lands in B's
ion, wlhich were deposited with kim by B for safe custody. The

gustody is proper

Note
To English Law, an ancient doewment, i ¢, document more than thirty
years cld necd not bo proved, provided 1t came from proper custody.
2 YWhat s proper custoly depends opon the crenmstances of the cass
[ NI
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CHAPTER VI—Of the Exclusion of Oral by
Documentary Evidence.

91. When the terms of a contract, or of a grant, or of any
other disposition of property, have been reduced
to the form of a document, and m all cases in
which any matter is required by law to be reduc-
ed to the form of a document, no evidence shall be given in proof
of the terms of such contract, grant, or other disposttion of property

Endence of terms
of written contract.

or of such matter, except the documenttself, or secondary evidence
of 1its contents m cases in which secondary evidence is admis-
sible under the provisions herembefore contamed.

Ezceplion 1.—When a publie officer 1s required by lawto
be appomted in vymting, and when it is shown that any particular
person has acted as such officer, the wnting by which ho 13 appoint-
ed need not be proved.

Ecception 2.—Wills (admitted to Probate in British India¥)
may be proved by the Probate.

.

E.cplanation 1 —This section applies equally to casesin which
the contracts, grants, or disposition of property referred to are
contained in ons document, and to cases in which they are con-
tained 1n more documents than one.

Erplanation 2.—Where there are more originals than one,
one onginal only need be proved.

Explanation 3.—The statement, in any document whatever,
of n fact other than the facts referred to in this section, shall not
preclude the admission of oral evidence as to the same fact.

Ttlusirations.

(a) Ifa contract be contained in several letters, all the letters in
which it is contained must be proved.

(b) If a contract is contained in a Dbill of exchange, the bill of
exchango must be pmved.

(e} 1f n bill of cxc]nn"o is drawn in a set of three, ono only need
be prove:

* Sobri.tuted by Act XTI of 1872, Section 7.
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(d) A contracts, in writing, with B, for the delivery of indigo
upon certain terms. The contract menhons the fact that B had pald
A the price of other indigo contracted for verbally on another occasion.

Oral evidence is offered that no payment was made for the other
mdigo The evidence is admissible

(e) A gives B a receipt for money paid by B.

Oral evidence 18 offered of the payment.

The evidence 1s admissible

Note
Matters required by law to be reduced to the form of @ document :

(1) Depositions of witnesses m cvil cases, ss 182—180, Civ Pro Cods,

(2) Depositions of witnesses in cnimumal cases, s5 334—3862, Orim Pro Codo.

(3) Judgments and Qecrees 1 ewil cases, B8 571—570, Civ Pro. Code

(4) Judgments and final orders of cnminal courts, & 367, Crtm. Pro Code.

(3) The examinations of nccused persons¥, s 364, Cnm Pro, Code

(6) An acknowledgment to save the statute of limitation, s 19, Limitn Act.

{7) An agreement without conuderation, s 23, Inda Contract Act.

(8) Agreements to refer to arbitration, s 28, Excep 2, Indn Contract Act.

(9) Mortgages of immoveable property, s 59, Trans Prop. Act.

(10) Leases of immoveable property, s 107, Trans Prop. Act.
(11) Gifts of ymmoveable property, & 123, Trans Prop, Act

(12) Willss 50, Indn Succn Act, and s 2, Hin, Wills Act.

The Hindu Law docs not in any caso requiro any matter to be reduced to the
fcrm of a document

The expression, “all cascs s which any matter 15 required by law to be
rcduu’d to the form of & dacument,” does not mclude oll transactions of which the
law directs a documentary record to b kept. Therefore births, deaths, marriages, & ,
of which the law directs a documentary rocord to be kept, may be provead by oral
evidence.

Hare been reduced to the form of u_document —In the followiag cases tha
contract has not been reduced to the form of & document

(1) Where at the time of letting a premises, the lessor reads out from pencil
minuted the terms of tho leass and the lessee, though assenting, docs not sign the
minutes

2) Where the terms of o lease sro signed by the wife of the lesses whoia
neither present nor has anthorized ber to act as his agent

{3) Wheretho terms vpon which & scrvant 13 hired are recorded in the pre-
sence of a constable, but the record 18 signed neither by the master nor by the ser-
vant.

The contract i3 82id to have been redueed tothe form of n document, only
when tho wntiag in question, is sach as to raise the presumption that the partics
intended 1t to operate a8 fit evidence of their agreement.

4 Dought and Sold Nater—Theso are the notes which a broker sends to the

trucone, tho contract can bo proved only by the bonght nnd sold notes or by accondary

*Eco Note to 5, €0, poge 6L
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evidenee of their contents ; and no other evidence to vary their effect can be given.
f the latter view bethe true one, the bought and sold notes form ounly one of the
wmeans of proving the contract; and parol evidence may be given even to vary
the effect of the bought and sold notes.

1t may be now considered as settled that, the bought and sold notes are not neces-
sanily the contract itself; it may be proved that they are only memoranda of g con-
tract already concluded, nnless there is any mercantile usage to tho contrary.

should be charged, it was put forward by tho plamtif that he had in fact received
enbsequently a letter from the defendant allowing 6 per cent per mensem
imterest and that he thereupon endorsed the note s cancelled, held, by Holloway, J,
that evidenca dehors the promisyory mote was oz admissible to ahow the rate of

6 The consideration for a contract may be proved by emidence other than the
document.,

7 Admitted to probate sn Bretish India —The exception i favour of wills
proved in British India might very well have been extended to wills provedin
England But such wills may be proved by probates under ss 74 and 77.

Probate means the copy of a will certaficd under the seal of the court of compo-
tent jurisdichion with a grant of admimstration to the estate of the testator (Sec-
tion Bof the Indisn Succession Act, X of 1865) As to the granting of probate, read
sections 208, 209, 235—2G4 of the same Act

8 Although the terms of the contract cannct bo proved orally, the emstence
of the contract itsclf may be proved orally Therefore the fact that one of two
persons is a tenant and tho other 13 the landlord, or that two persons are partners,
may be proved without the document.

9 Mattors other than thoso contamplated 1 ths section may be proved orally,
although they may have een recorded in o document, theroforo oral evidence of
payment 18 not excluded by wrtten receipt  See illustration (¢ )

10 This section applies whero there 1a an oral contract to abide by the terms
of a previous wnitten contract

92. When the terms of any such contract, grant or other
disposition of property, or any matter required
dpEc‘:’:r‘i:;‘“l ‘fg;‘:_‘ by law to be reduced to the form of a document,
ent. have been proved according to the last section, no
cvidence of any oral agreoment or statement shall be admitted, as
between the partics to any such instrument or their representa-
tives i terest, for the purposo of contradicting, varying, adding
to, or subtracting from, its terms:
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Proviso (1 —Any fact may be proved which would invalidate
any document, or which would entitle any person to any decree or
order relating thereto; such as fraud, intimidation, illegality,
want of due execution, want of capacity in any contracting party,
want or failure of consideration, or mistake in fact or law.

Proviso (2)—The existence of any separate oral agreement
as to any matter on which a document is silent, and which is not
inconsistent withits terms, may be proved In considering whether
or not this proviso apples, the Court shall have regard to the
degree of formahty of the document.

Proviso (3)—The existenco of any separate oral agreement,
constituting a condition precedent to the attachig of any obhiga-
tion under any such contract, grant or disposition of property,
may be proved.

Proviso (4)—The existence of any distinct subsequent oral
agreement to rescind or modify any such contract, grant or dis-
position of property, may be proved, except in cases in which such
contract, grant or disposition of property is by law required to be
in writing, or has been registered according to the law in force for
the time being as to the registration of documents.

Proviss (5)—Any usage or custom by which incidents not
expressly mentioned in any contract, are usually anneXed to con-
tracts of that descmiption, may be proved : Provided that the
annexing of such incident would not be repugnant to, or inconsis-
tent with, the express terms of the contract.

Proviso (6)—Any fact may be proved which shows in what
manncr the language of a document is related to existing facts.

Tlustrations.

(2) A policy of insurance is effected on goods *“in ships from
Calentta to London.” The goods are shipped ina particular ship
which is lost. The fact that that particnlar ship was orally excepted
from the policy, cnnnot be proved.

oot 7ot to e efHede pay B Rs 1,000 on the st
AL . me, an oral agrecment was

, . . the 31st March, cannot be
proved
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{c) An estate called * the Rampore tea estate’ 1s sold by a deed
which countains a map of the property sold The fact that Jand not
included in the map had always been regarded as part of the estate
and was meant to pass by the deed, cannot be proved,

(d) A enters into a writter contract with Bto work certain
mines, the property of B, npon certain terms A was indaced to do so
by & musrepresentation of B's as to their value. This fact may be
proved.

(e) A institutes a snit against B for the specific performance of a
contract, and also prays that the contract may be reformed as to one
of its provisions, asthat provision was mserted in 1t by mistake. A
may prove that such a mistake was made as would by law entitle im
to have the contract reformed.

(f) A orders goods of B by a letter in which nothing 1s said as fo
the tume of payment and accepts the goods on delivery B sues A for
the price A may show that the goods were supphed on credit for a
term still unexpired

(9) A sells B a horse and verbally warrants hrm sound A gives
B a paperin these words: ‘ Bought of A a horse for Rs 500° B
may prove the verbal warranty

(k) A hires lodgings of B, and gives B acard on which is writien
—*Rooms, Rs 200 a month’ A may prove a verbal sgreement that
these terms were to include partial board

A hires lodgings of B for a year, and a regularly stamped agree-
ment, drawwn up by an attorney, ts made between them It 1s silent on
the subject of board. A may not prove that board was included in the
terms verbally.

(2} Anpplies to B for a debt due to A by sendmga receipt for the
money B keeps the receipt and does not send ihe money Ina suit
for the amount, A may prove this

(7} A and Bmakea contract m wnitmng to take effect upen the

PP of 3 certamn cont Y he writing 1s left with B, who

sues A nponit. A may show the circumstances under which it was
delivered

Note

1, Itisdoabtfulif thissection applies to depositions which are by law required to
bo reduced to the form of a decument , for 1 the case of a deposttion, oral esidence
may be given to show that tho statements of the witness were not correctly taken.

2, .Oral evidence for the purpose mentioned 1n this section cannot be giren only
a3 between tho parties It may be given a8 between third parties, See section 99,
post

L T T e

plo und policy: of principle, becanso such instruments are, fo thewr mature and
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origin, entitled to o much higher degree of eredit than parol evidencs: of pulicy,
‘becanse 1t would be attended with great mischief, if those instruments upon which
men’s nights depend were Lable to be impeached by loose collateral evidence.”

4 Provsso (1), Facts inrelidating a document, §'c . —

* Fraud "—8ee Ind Cont Act, 8 17, and Ind Sacen Act, s. 49. .
“ Intvmidation *—8ee Ind Cont. Act, 8 15, and Ind. Bucen, Act, 8 43.
“ Tilegalrty,”—See Ind. Cont. Act, 5. 23 and 24, Ind Sucen Act, s 114,
and Ind Pen. Code, 8 43
“ Want of capacity "~—See ss. 11 and 12 of the Ind. Cont Act

(2) A party cannot however set up hus own fraud; 1. e, ho cannot try to get
r1d of the effects of a document which he fraudulently capsed to be drawn up
This 13 what is meant by saying that a party cannot both approdate and reprobate
a document,

(5) The fraud contemplated m this section is2 fraud contemporaneons with
the execution of the document and not ome which anses after the exscution
e md T Pee g @ edeeadec Yaspeedes T]T 0omas nan prg

. '

'
. - - P |
i e, e .

e LY 1ot
it wes s frand subsequent to the execution of tho document

() Mistahe —Est evidence 18 admi to prove that certain words 1n &
document must have been, from the very circumstances of the case, inserted by
mustake  Hall v Cazenoie, 4 East, 477.

5 Prouso (2). Separate oral agreement as to a matter on which the document
13 silent —

The requirements of the Act on this point are —(1) That the matter is one as
to which the document 13 milent, (2) That the matter is not inconsstent with tho
express terms of the contract, (3) That the document should vot be so formal 2y to
raake it improbable that the parties did not reduce the whols of their contract to
writing and left some portion understood

(1) Theleading Enghsh caseis Abrey v. Cruz, L R 5C. P, 37. In that
caso the drawer of a bll of exchange sct up, as defence to an action by the payee,
an oralagreement between the drawer and the payee that certamn goods, belonging to
the acceptor and deposited with the payee as secunty, should first be sold by tho
payee before he conld sue tho drawer This defence was held madmissible
(5) 'The rule 1n the Enghsh Equty Court ig that a transaction which i< onits

Sebest ba gt mnm ta A b neil prsdanna ¢ hnga hoon weolly 1nbandad
'

et e
r

: Y oaee ey . .
4 Bom, auo

(6) ‘Though oral cvidenca canmot be given to vary the terms of s wntten con-
tract, ora! evidence may be given to slow what the state of the document was 5t
the time whon the document bocsre a contract. Stewart v. Eddowes, Hudron v.
Stewart, L .OC P, 511,

(d)  The omistion of a provision for interest in a hatehstts would wot pravert
the admission of an oral agreement asto interest, Umesh Chandra Banes v. Moken)
Mahun Das, 0 Cal, 301.

G Provito (3). Oral agreement as to condition precedent —It may bo shown by
parol evidenco that what 13 appareatly an absolute deed was delirered _really as an
eacrows,  Annagurubalachetts v. Krahnasams Naiken, 1 3. H. C. R, 457,

4 At “rscron® Is m writing deponlted with & third person Lo bo by him detivered to the person
bom it purports to benedt Gpon the pertormance of some condition upon which gnly the wrimg
$a to Raye eect,



sEc, 94) EXCLUSION OF ORAL BY DOCCMEMTARY EVIDENCE 73

Nkl tam conv’mens rit naturals wquitate quam unwn quodque dissolvs co l-]anmu
gu0 Ilya.um p

N - . - .

M.H C.R, 133 2 custom inconmstent with the contract was nos allowed to be
proved. Ifthere was an intention to excludo & contract from the operation of &
cnmm which would otherwiss stiach to 1, the 1ntention must bo pioved by tha
words of the contract itself and cannot bo pmved hy otber evidenco, Dawhes v
Lamb, 31 L J,Q B, Inthe case of thess meicantile customy the annquny.
uniformity and notficty of custom necd not bo proved  Sce notes to s 13 purad
Benann t transaction 13 a recogmeed custom among Hindus

9. Provss (§) Paral endence to ecplavn the language of the document.—In
Patmanabhan Numbudry v Kunht Kolendan, 5 Mad H © Rep . 820, evidcuve was ad-
mitted to_show that a particular acknowledgment 1n riting, rather Taguo in e
terms, referred to 3 particulsl property

93 When the language used ina docu-
defs:l‘;;‘z“xp‘l’:‘:";; ment 15, on 1ts tace, ambiguous or defective, evi-
amend ambiguous  dence may notbe given of facts which would

t
document show 1ls meaning or supply its defects.

Illustration.,

va) Aagrees, in writing, to scll alorse to B for*Rs 1,000 or
Rs 1,500°

Evidence cannot be given to show wluch price was to be given

(b) A deed contams Vanks  Dwidence cannot be given of facts
which would show how they wero meant to be filled

94. When language used na docament 15 plam initsel and

when 1t applies acenrately to existing facts, evi-

: ¢ ovi- 5
4T xcluslon o appl. dence may not be given to show that it was not

"““Z“‘:‘(‘:z‘!mcm ** meant to apply to such facts.
oustin
Mustrafion.

A sells to B, by deed, *myestate nt Rampore contuning 100 bigas *
A has an estate at Rampore contaming 100 biras Evidence may not

+ Yothing 18 80 atreeadlc to WaGral ety a8 that a thing bo RAbound ia the manzer ia whab
1t s bound

# A8z parchase 138 parchaes in the Bazme of o persna otkar than \h- ru. parckaser,
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be given of the fact that the estate meant to be sold was one sitnated at
a different place and of a different size.

95. When langunage used mm a document

Evidence. 23 to inini A ine
Totam e, 18 plain in itself, but is unmeaning in reference

g in reference to  to existing facts, evidence may be given to
existing facts L
show that it was nsed in a peculiar sense

Iilustration
A =ells to B, by deed, * my hoose m Calcutta.’
A had no house in Caleutta, but 1t appears that he had a house at
Howrah, of which B had been in possession since the execution of
the deed. These facts may be proved to show that the deed related to
the house at Howrah

96 When the facts aro such that the language used mght

Eedence as ton have been meant to apply to any one, and could
as toap-
Plication of langmage MOt have been meant to apply to more than one,

:,E‘z;f;‘"nf“:gezr:; of several persons or things, evidence may be
Ppersons given of facts which show which of those persons
or things it was intended to apply to

llustrations

(a) A agreesto sellto B, for Rs 1,000,°my white horse.” A has
two white hotses  Evidence may be given of facts which show which
of them was meant.

(b) A ngrees to nccompany B to Hyderabad Evidence may be
griven of facts showing whether Hyderabad in the Deccan or Hyderabad
in Scind was meant.

97. When the langnage used applies partly

Eridence as toap- i "
Pheation of languato to one set qf exssting facts and partly .to another
toone of two srtsof  set of existing facts, but the whole of it does not
fucts to neither of . ey .
which the whalocor-  apply correctly to either, evidence may Lo given

rectly applies. to show towhich of the two it wasmeant toapply.

THustration

A acrees to sell to B, ¢ my land at X in the ocenpationof Y. A
has land at X. but not in the occupation of Y, and he has land in the
ocenpation of T, bnt it is not at X. Evidenco may be given of facts
showing whiclt he meant to sell.

98. Evidence may bo given to show the meaning of illegible

ornot Iy intelligiblech ters, of foreign,
Frid : oo
m,,':,;:,;c:; ;ﬁ:g,ﬁ: obeolete, technical, Iocal, and provincial expres-
characters, &c. sions, of abbreviations and of words used ina

peculiar sense.
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Illustration ‘

A, a sculptor, agrees to sell to B ‘ail my mods* A has both models
and modelling tools  Lividence may be given to show which he meant
tosell

Note.
[Seciions 93—98 ]

1. These sertions relate to the construction of decuments other than wills
under the Indian Succession Act and the Hindu Wills Act (Seo section 100)
The English rules on the subject applying even to wills are given by Mr, Taylor
as follows —

Rove I Where ina written instrument the deserrption of the person or thing
intended 18 applacable wuth legal certainty o each of several subjects, extrinsio evi-
dence, weluding proof of of intention, 13 to cstablish which
of such subjects was intended by the author

Rere Il If the description of the person or thing be partly applicable and
partly snapplicable to each of screral subjects, though extrnsic evidence of the
eurroundrag circumstances may be recesved for the purpose of ascertamingto which
of such subjects the langnage applies, yet evidence of the author's declarations of
ntention will be inadmismble.

Cvrr v s

RouzE IV. If the description be wholly mapplicable to the subject intended, or
s2id to b intended by 1t, cvidence cannot be received to prove whom or what tho
author really mtended to describe

Rewz Vo If the language of awntten to
\ts primary meaning, bo insensible with faforonco to extrnme. onewmstances, Golla-
teral facts may be resorted o 1n order to show that in some secondary senso of tho
words, and in one in which the author meant to uso them, the mstrument may have
& full effect

Rute I, corresponds with section 96 Rule IT, with section 97 : Rules 11X and V,
with section 95 and Rule IV, withsection 84 while no distinction sppears to be
made in any case between declarations of tnlention and other evidence

Theeo scetions may be shortly stated thus —

Extrinsic evidence cannot be given whero tho document 1s phin and ap
exactly to existing facts (g, 94), nor can 1t be gmven to_remove 2 patent ambiguity
or defect in the documens (s '93) But extrumc evidenco may bo mwen for tho
2 it abn pitioe

Lt GogECl 1 LU SUGW WILLIL 8eb 01 LULUIISLABLES WaS Jlenaed (8 90 () ) Aen
wordaare used in  techmcal sense, dc., (s 93)

an ignorant person or one who has no knowledge of tho circumstances under whichit
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was written cannot understand 1t It will be such, orly if a person hasing competent

ge finds 1t amb :: of defect are, *1 devise my house to—,"
and ‘T bequeath Rs ——to my son Jobn Butin acasoof unintentional omission, ns
* 1 bequeath 1,000 to my son Jobn,” the word Rs. or £may be supphed before 1,000,
1f what was mtended to be inserted can be discovered from {he document itself

In cornection with thie read & 29 of the Ind Cont Act.

& Section 8+ —This section must be taken subject to the exception contmned
n section 98

4. Bection 85 —This section 1s the embodyment of the rule of English Lasw,
* Felea demonstrato non nocet.®” .

Thus rale 3¢ apphed 1n English law, only when part of the description applies
only to one thing, and the other part does not apply toany thingatall But in
zrger to apply this rule, what 10 fonad apphcable must render the thing sufiiciently

ofimite

5 Whanever extrinaic evidence is admitted under sections 93--98, oral state-
mentsof the pereon making the document are admissible and 1t matters not whether
these are prior to, with, or q to, the making of
the 4 althoogh these may affect the werght of the emadence.

99. Persons who are not parties to a document, or their
representatives in interest, may give evidenco

Who may give ent
ence of agreement Of any facts tending to show a contemporaneous

varying terms of do- R
st ) agreement, varying the terms of the document

ilustration

Aand B make a contract in writing that B shall sell a certain
cotton, to be paid for ondelivery At the same timethey meke an oral
agreement that three months’ credat shall be given to A. This could not
be shown as between A and B, but itmght be shown by Cf it affected
hiy interests N

Note

Tarying.—Tha question bas beca raited whether ‘ zarying’ 1a this soction in.
clades * contradicting, adding to or JSrom 1ts terma’ dm s 92
Most probably it does B

100. Nothing in this chaptef contained

Saving of prom- . .
mn."&g;“di“ Sue. shall be taken to affcct any of the provisionsof
cention Act relatng  tho Indian Succession Act (X of 1865) a3 to the
to wills N
construction of wille.

Note.

See Ind an Succession Act, 82 £1--107

* A falss descraption daes not vitiate the docament,
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PART Il
FHéDUCTION AND EFFECT OF EVIDENCE
CHAPTER VII —0f the Burden of Proof.

101. Whoever desires any Court to give judgment as toany
legal mght or lialnhty dependent on the cxistence
of facts wineh he asserts, wust prove that those
facts exast

Burden of proof

When a person 1s bound to prove tho exstenco of any fact,
1t is said that the burden of proof lies on that person

Dlustrations

(a) A drsuesa Court to give judgment that B shall be pumshed
for a crxme which A says BB has committed

A must prove that B has committed the crime

(b) A desires a Court to give judgment that le 1s entitled to
certam land m the possesston of B by 1reason of facts which he asserts,
and wlnch B denies to be true

A must prove the existence of those facts
Note
Sections 101—104 Iy down the general Englsh rule on tho subject of burden
of proof  Sections 105110 lay down certan special rules costing the burden of
proof on particular pexsons Sections 112 and 113 mention two instances of conclusive

proof Section 114 gives a gereral authority to the Judge to draw remsomablo
1nferences

102. The burden of proofm a suit or pro-
On whom burflen
of proof Lies cecding hes on that person who would ful if no
evidence at all were given on either side.
Tllustrations

(e) Asues B for land of which B s in possession, and which, as
A asserts, was left to A by the will of U, B's father

If no evidence were given on catherside, B wonld be entitled to
retain his possession.

Therefore the burden of proof is on A.
(b) A sues B for money due on 2 bond.

The cxecation of the bond is admitted, but B says that it was
obtaed by frand, which . demies

101
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was written cannot understand 1t It will bo such, orly if o person having competent

1 it amb of defect are, ¢ I devise my house to—,"
and ‘T bequeath Rs ——to my son John’ Butiz 4 caseof unintentional omission, as
* I bequeath 1,000 to my son John,” the word Rs or £may be supplied before 1,000,
1f what wag intended to be inseried can be discovered trom the document stself

In connection with thisread 8 29 of the Ind Cont Act

3 Seetron 91 —This section must be taken subject to the exception contmned
1n section 98

4. Section 95 —This section 1s the embodyment of tho rule of Enghsh Law,
“ Felva demonstratio non nocet *” R

This rule 33 applhied 1n Englsh law, only when part of the description applica
orly to one thing, and the otber part does not apply tosny thing etall But mn
order to apply ths rule, what 18 found apphcable must render tho thing suffciently

6. Whenever extrinnc evidence s admitted under sections 95—98, oral state-
ments of the person making the document are admissible and 1t matters not v hether
thoeo are prior to, with, or to, the making of
the d although these ci may affect the weight of the evidence

99 Persons who are not parties to a document, or their
representatives 1n mterest, ay give evidence

Who ma;
donce of Xgﬂ:;:e of any facts tending to show a contemporaneous

varying terms of do- N .
cement agreement, varying the terms of the document.

Tllustration

Aand B make a contract in writing that B shall sell a certan
cotton, to be pard for on delivery At the same time they make an oral
agreement that three months’ credit shallbe given to A This conld not
be shown as between A avd B, but it maght be shown by Cif it affected .
hig 1nterests

Note

Taryimg —The question has been raised whether * rarysng’ in thi3 section -
cludes* contradicting, adding ¢y or Srom sts terns’ in s 92
Most probably it daes .

100. Nothing in this chaptef contained
ms"i,“fhf{hf;":;: shall be taken to aficct any of the provisionsof
gy Act relating  the Indian Succession Act (X of 1865) as to the
to mills ) - s

* construction of wills
Note.

Ses Ind.an Succeesion Act, 88 61--103

« A false descript on dnet fot vitiate fhe documont,
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PART 1L
PRODUCTION AND EFFECT OF EVIDENCE
CHAPTER VII —0Of the Burden of Proof.

101. Whoever desires any Court to give jndgment as toany
legal mght or hability dependent on the existence
of facts which he asserts, must prove that those
facts exst

Barden of proof

When a person 1s bound to prove the existencoe of any fact,
1t 15 saxd that the burden of proof lies on that person.

Iustiations

{a) A desiresa Court to give judgment that B sball be punished
for a crrme winch A says B has committed

A must prove that B has commutted the crime

(b)Y A desires a Court to give judgment that he 1s entitled to
certain land m the possession of BB by 1eason of facts which he asserts,
and which B denies to be true

A must prove the existence of those facts

Note
Sections 101—104 lay down the general Euglsh rule on the subject of burden
of proof. Sections 105—110 lay down certam special rules casting the burden of
proof on particular persons Sections 112 and 113 mention two mstances of conclusive

proof, Section 114 gives a gencral autbonty to the Judge to draw reasonablo

wferences .

. 102. The burden of proofmn a suit or pro-
On whom b K
of p"n:','ﬁ; et ceeding lies on that person who would fail if no
evidence at all were given on erther side.
Tlustrations.

{a) Asues B for Jand of which B is in_possession, and which, as
A asscrts, was left to A by the will of C, B's father.

If no evidence woro given on citherside, B would be entitled to
retain liis possession

Therefore the burden of proof is on A.
(b) A sues B for money due on a bond.
The excention of the bond is admitted, but B says that it was
aobtained by fraud, which A denics
! 10}
v
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Ilf no evidence were given on either side, A wonld suceeed, as the
bond 18 rot dispnted and the fraud is not proved.

Therefore the burden of proof is on B.

Note.

1 English Test-writers lay down two rales regarding the burthon of proof :—
(1) 1t is on the party who would fail if no evidence at all were gaven on exther
sule. {2) It 13 on tho person who would fml if the allegation to bo proved
were struck out of the record

2. Decrded Cases —(1) The burden of proving that the consideration for a eals
has not been paid when 1t 13 expressed in the deed of salo as paul, or that the
person 1n whose name the purchase was made vas not the real purchaser, or that
m any other way the real character of a trangaction was different from its apparent
character 13 upon the person who asserts that the real character was different.
Kals Persad Tewarr v. Roja Bahd Praklad Sem, 12M.1. A., 282; Srimanchandra
Dey v Gopal Chandra Chakravarts, 1131, I. A., Ap. 81.

{2) Whero a Hindu family is sdmitted or proved to have been orginally hving
s0mntly, the burden of proving partition isupon the person who asserts it. Mussumut
Chathe v Babu Mikn Lol, 11 M. 1 A, Ap. 380 While 2 Hwda family continves
Joint the burden of proving that a particular property i the gelf-acqmmtion of cne
member and not part of the Jomt property is upon the person claiming it 04 self-
ncquired Srs Rajo Yanamala Fenkayama v. Srv Rega Yanamale Buchaiya
Fankantara, 13M.1. A, Ap 333 That there has been reunion of the members of
& jom¢ Hinda famnly after partition must be proved_by the person who asserta at,

. . ikng by gift
. it to be such.
. )

. 1
prove that those circumstances ewisted, or that, sfier duenquiry, he in good faith
came to the conclasion that thoso circumatances existed. The burden of proof hero
is on the purchaser. Cavaly Venkata Narainappa v. The Collector of Masulipatam,
8 M. 1. A, Ap. 629; Hunuman Persad Panday v, Mussamut Dahm Manraj Kunicari,
62 I.A,391; Prasanna Kumars Debi v, Gulab Chang, 14 B, L. R., 438. But
» father under Mitakshara Law may sell away ancestral property for his own debts
unless the debts were contracted for an immora! purpose. Therefore 1n tho cass
of purchaso from a father to clear father’s debta, it does not lie npon the purchaser
to show that the delts were not for an ummoral purpose, bat the burden is upon tho
persan who seeka to et aside the sala to show that the debts wero for an immoral
purpose. Girdhars Lal v. Kantn Lal, L. R, 11. A, 323,

(3) _ As frand eannot bo presumed on the part of any person, a person, seeking
to ket aside o contraet on the ground of fraud, must mve ditinet evidence of 1t.
Rajendar Nararn Rar and another v. Byas Goind, 2 M. I, A,, 181, So also for duress
and inhmudathion,

4) In an ejection anit, if the enit is objected to on the gronnd that it is
Larred by the statate of Limitation, $t1s on the plintiff to prove that it has not
been Larred It Is not for the defendant to show that the smt has been so Larred.
Kunwar Nitrasor Singh ¥. Nand Lal, 8 M. 1. A, 190,

A mavager of properts helonglng to an Ldol,
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(5) Where a plaintiff sues for a declaratory decree confirming his_title he
must establish not only possession but his right to the property in question. He
swill not obtain o decree simply because the titlo of the defendants ig weaker than
his. Joloke Singh v. Guricar Singh, 2 W. R , Cuv. Rul , 167.

3. The burthen of proof will very often ehift from one side to the other in tho
course of & sut.

103. The burden of proof as to any particalar fact lies on
that person who wishes the Court to believe in
its existence, unless 1t 1s provided by any law
that the proof of that fact shall lie on any parti-

cular person.

Burden of proof as
to particular fact

INustration.
(a) A prosccutes B for theft, and wishes the Court to believe that
B admitted the theft to C A must prove the admission
B wishes the Court to believe that, at the time in question, ko
was elsewhere  He must prove it.
Note

1. Casegin which the law has thrownthe burden of proof on particular per-
BORS *—

(1) Sections 105—111 of this Act. (2) Sectton 9 of the Criminal Tribes' Act,
1871. (3) Section 44 of the Code of Criminal Procedure, 1882. (4) Section 19 of the
Indian Succession Act

2 The cases quoted under the above section illustrate this section also.

Burden of proviag 104. The burden of proving any fact neces-
facttobo proved to  gary to be proved m order to enzble any person
make evidence . N
admssible to give evidenceof any other fact is on the person

who wishes to give such evidence.

Titustrations.
- d(u)thA wishes to prove a dying declaration by B A must prove
3 death.

(8} A wishes to prove, by secondary evidence, the contents of a
lost document .

A must prove that the docament has been lost.
Note.
In connection with thissection read s 136 of this Act

105. When o person is accased of any offence, the burden
arden of proving of proving the‘exfstence of circumstances bring-
that caso of accused  jng the easo within any of the General Excep-

mes within cxceps . © N 2
Tone RSP iong in the Indian Penal Code, or within any
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special exception or proviso contained in any other part of the
some Code, or inany law defining the offence, is upon lum, and
the Court shall presumo the absence of such circumstances.

Ilustrations

(a) A, accused of murder, alleges that, by reason of unsoundness
of mind, he did not know the nature of the act. *

The burden of proof 15 on A

(b) A, accused of murder, alleges that, by grave and sudden pro-
vocation, he was deprived of the power of sclf-control.

The burden of proof is on A,

() Section 325 of the Indian Penal Code provides that whoever,
except in the case provided for by section 335, voluntarily causes
grievous hurt, shall be subject to certain punishments

A 1s charged with voluntanly causing giievons hurt under Scction
25,

The burden of proving the circumstances bringing the case under
Section 335 les on A,

Note.

1. Tho old CTole af Cnmmal Procedure required that the prosecution
hould catablish tho absence of sperial ctceptions mentiomed in any section
of the Indian Penal Codo under which tho accused is charged. As to gencral
esceptions the rule wos the same a3 :n this Act  Now that Code has been repealedd,
and the prosceution necd not prove the absenco of special a3 well os general
exceptions,

2 Ioan action for loading a ship with nflammablo matenal without notico
the pluntiff must prove abscnce of notice

. Burdenof proving, 106. When any fact 1s especially within the

:icv,'imin mf\'ﬁf&"’ knowledgo of any Person, the burden of proving
that fact 13 upon him.

Tlustrations

(¢) When a person does an act with some intention other than
that which the character and circumstances of tho net suggest, tho
burden of proving that intention is upon him.

(b) Ais charged with travelling on & mailway without o ticket.

The burden of proving that he had a ticket is on him,
Note, )

1. In on actien for pemalties amiinst the proprictor of o theatre for
performing a drama withont tha permisnion of the aathor, the burden of proof of
cunsent ix on the propricter of the theatre. orton v. Copeland, 24 L J, O. P, 160,

2. Tn an action azunst an A without a \ tho

for

7 ¥ 2
Apothecnry must prove that be haan cistificate  The Jdpathecarics” Company v,
Bentler, K. & M, 19,
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3 10w document winch’s person prodaces in snpport of lus clum contams
alterations, 1t 13 that person’s duty to prove that the alterations wero made previous
to the execution of the deed or to give other satisfactory explanation of the altera-
tion.  As to the effect of alteration 1r 2 document see note to s G

107. When the question is whether 2 man

18 alive or dead, and 1t1s shown that e was
altve within thirty years, the burden of proving

Burden of proving
death  of  person
known to have been
alivo within thirty-
years that he 1s dead ison the persen who affirms

1.

Note
The Mlindu Law presumedd the death of a person wha had not been heard of for
12 years; and the Muhammedan Law presumed the death of a mussing person
90 years after hus birth
108. [Provided that*] when the question 1s whether a man s
A alive or dead, and 1t 15 proved that he has not
lhﬁ“;r-g:o:: g been heard of for soven years by those who
who has not been . £ £ h a
e s Tor seen would naturally have heard of Inmif he ha
years been alive, the burden of proving that he 1s
ahve 1s shifted to the person who affirmsat
Note

Although there is o presumption in favour of the death of a person who hag
been mussing for seven years, yet there 1s no presumption as to the exact time of
hisdeath A party ssserting that the missing person died at a particular point ot
time must prove what he asserts

109 When the question s whether persons arc partuers,

landloid and tenant, or principal and agent, and

m“:;gf,:;::ﬁ‘::i;’ 1t has been shown that they have been acting as

ancy, sad ogeney  gueh, the burden of proving that they do not

stand, or have ccased to stand, to each other in those 1clationships
respectively, is on the person who affirms it.

Note.

1. Reason for the rule —The presumption contained in this section is based
upon the supposition of the continuance of human alairs

2. Partnerslp end Azency.—As to tho mode n which & partnership may bo
terminated, sca 8, 26 of tho Ind Cont Act; and s to the moda of the dissolution
of the rclation of prinsipat and agent, sco s, 203 of the Ind Cont Act

3 Lease.—This presumption in favour of the contsnuanco of the relationship
of laudlord and tenant is not made, when the lease i3 for a fised term and the term
has expreed  Tulad Patah v. Mahabir Panday and another, T B L R, Ap 11

® Addsd by Act XVIHT of 1872, Sectian &
n
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110. When the question is whether any person is owner of
anything of which he is shown to be in possession,
,J},‘};ﬁg‘,.‘;‘p"m'“’ tho burden of proving that he is not the owner

33 on the person who affirms that ke is not the
owner. .

Note.

1 Tossession —Mero violent seizuro and occupation of a Wrong docr is not &
poreession within tho meaning of tlus section. When such 19 the caso the person
dispossessed can sue for possession without showing his title. (Seo & B of tho
Speafic Nelief Actof 1677 ) Bat * possesston’ does not mean tho personal oceupation
of tho person; 1t may be occupation by means of a sertant or agent.,

2 Fjection Suits —~In ejection swits the pluintif eannot succeed merely hy
showing possession but ho mast prove hus title.  Ho can succeed by showing posses-
sion only 1n possessory susfs under s 9 of tho Spoofic Relef Act  Ertaza Hoseun,
v Bamilirte,1 L R 9Cal, 130, Makomed Als Khan v Ehaja Abdul Ghunny,
TL R 9Cal, 74k

111. Where there 1s o question as to the good faith of a

transaction between parties, one of whom stands
Proof of good faith

intransactions whero
ono party s in rela.
ton of active confi-
dence

to the other in o position of active confidence,
the burden of proving the good farth of the
transaction 18 on the party who is in a position

of active confidence.
Illustrations
(a) The good faith of a sale by o client to an attorney is in ques.
tion 1n & smt biought by tho client. The butden of proving the good
fuith of the transaction 19 on the sttorney
(b) The good faith of a sala by o son just eomo of ago to a father
is in question in + suit brought by the son ~The burden of proving the
goad faith of the transaction is on the father.
Note.
1. Pertons in position of actue confidence —A guantian standing in the rela-

tion of parent, o religions, medical or legal adviser, agents, (rustees, exvcutors,
P P aemr fa T e mor mecessury that these relationslupas
Pt PR

- . .o ' - .

. R P T [ .
. P . .
P “ . . .o . .
oot e . .

. e . . - Pow
“ . . [ . ' = wedto have been
PR . - ae o the position of
. . [ ettt eition. This Is

. urts of Equity.
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Ancther similar practice of thoso courts which does not expresely find aplice
this Act, bat which will probably be Lrought under the general provisions of s 114,
isthat the person who beacfits by a gift shoald show the good faith of the tran-
saction
112 The fact that any persen was born during the continu-
ance of a vahd marriage between his mother
a - . .
n';'m u::,:ﬂ;:,a; and any man, or within two hundied and eighty
“’m" of legitimacy. gy after its dissolution, the mother remaining
unmarried, shall be conclusive proof that he is
the legitimate son of that man, unless it can be shown that the
parties to the marriage had no access to cach other at any time
when he could have been begotten.

Note

1. The Legal Maxim is, * Pater est quem anptie demonstrant **

2 ¢Jlad mo access’ means*had no means of scrual +ntercourse’ Therclore
fmpotency of the husband may be proved to show tho sllegitamacy of the child

3 thn access 13 proved, no_cvidence will bo allowed to be ziven of the
mothe .y to raise a of the of the chld  Banbury
Pccm]e cum, 18 s, 15

R C e - R

chuld will be established
5 Questions to pavents as to whether they had or had not connection will be
probally disallowed on the ground of docency ~ See & 15

113. A notification in the GQazetie of India that any portion
of British territory has been ceded to any Native
State, Prince or Ruler, shall be conclusive
proof that o valid cesston of such territory took
lace at the date mentioned 1n such notification.

Note.
In Damodhar Ghordan v Ganesh Devram, 10 B H. G. Rep , 37, held that this
section was bad in law inasmuch as tho Crown Lad no power of ceding territory
without tho consent of Parhament,

Troof of cession of
terntary

114. The Court may presume the esistence of any fact which
it thinks likely to have happened, regard being

Court may pres

cmtenes s[pc:,'::: had tothe common course of natural events,

facty human conduct and public and private business,
in their relation to the facts of the particular
case.

* e 1s the father whem the nuptials indicale,
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Illustrations

The Court may pcrsume—
a) That a man who is 1n possession of stolen goods soon after the
theft is either the thief or has reeerved the goods knowing them to bo
stolen, unless he can account for lus posscssion ,

(b) That an accomplice is unworthy of eredit, unless he is corro.
borated 1n material particulars,

(e) That a bl of exchange, accepted or endorsed, was acecpted or
endorsed for good consideration,

e " P L LU S S

{¢) That judicial and official acts have been regularly performed;
(f) That the common coutse of business has been followed in par-
tenlar cases, .

() That evidence which could be and is not produced would, if
produced, be unfavourable to the person who withholds 1t

(%) Tlhat if a man refuses to answer a question which Le is not
«ompelled to answer by las, the answer, if given, would be unfavour-
able to hum ,

Bliont!

is in the hands

(¢} That when n ereating an
of the obligor, the obligation has been discharged

But the Comt shall also have regard to such facts as the following,
it considering whether such maxims door do not apply to the partr-
cular case before it —

As to illustration (a)—A shop-keeper has in his still o marked
rupee soon after it was stolen, and cannot account for its possession spe-
ciieally, but is continually rceciving rupees in the course of Lis
business:

As to illustration (b)—A, o person of the lighest ehamcter, ic
tricd for ecaunsing a man's death hy an act of negligence in armanging
certain machmery. I, a person of equally good character, who also
took part in the arrangement, describes preciscly what was done, and
admits and cxplains the common carelessness of A and himself:

As to illastration (h)-~A crime is committed by several persons.
A, B and G, three of the criminals are captured on the spot nnd kept
aput from cach other. Each gives an account of the emo implicat-
ing D, and the accounts corroborate each other in such & manner ns to
render previons concert highly improbable: .

Astlo i'llmlmﬁon (e}—A, the dmwerof a Lill of exchange, wns a
man of business B, theacceptor, was n young and ignornt person, com-
pletedy nnder A'e inllnence
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As to illustration (d)—It is proved thata river ranin a certain
course five years ago, but 1t 13 known that there have been floods since
that time which might change 1ts course:

Astollustration (e)—A judicial act, the regularity of which is
in question, was performed nnder exceptional circumstances :

As to illustration (f}—The question is whether 2 letter wasreceived
Tt is shown to have been posted, but the nsaal course of the post was
mterrupted by disturbances.

As toillustration (g)—A man refuses to produce n document
which wonld bear on a contract of small importance on which he 13
sued, but which mght also njure the feelings and reputation of his
famly:

As to 1llustration (h)—A man refuses to answer a question which
lie is not compelled by law to answer, but the answer to 1t might cause
Joss to him 10 matters unconnected with the matter in relation to which
it is asked:

As to 1llastration (2)—A bond 15 in possession of the obligor, but
the circumstances of the case are such that he may have stolen 1t.

Note

- - P e TR S TS T S

An'attempt lhas been made by continental writers and also by the Enghsh to
reduce presumptions to a set of artificial rules, and to leave nothing to the Jadge.
1t 15 0f course necessary to have artificial defimte rules on certam points, ¢ 7., absenco

ch cases tho
. 7900, As
rules of tho
is_mferences
+ dravwn from
ircamstances

LI SOV RIS VP S DOSPEEE S UVt T SO

the legislature are s— .

(1) Thoso regarding tho intentions of a testator contained in eection 83 of
the Indian Buceession Act.

(2) ‘Tho presumption that a breach of contenet for the transfer of immoveablo
property cannot be adequately compensated for by damages In moscy, and that n
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breach of contract to transfer moveable property can bo 8o compensated. Section 12
of the Bpeeific Relief Act I of 1877
Some presamptions wiich still exist as judicial deisions are spoken of below.

3 Presumptionsof Hindn Law.—
f1) AW the property of an andivided Hindu family 15 joint and it hies on the
person claiming any patt as eelf-nequired o prove fotobo such Dharm Dass Pandey €.
Musesamut Shama Sendare Deds, 33, 1 A, Ap 229, It s doubtful if mero Lving in
'
'

Taises such a presumption. Against this must by placed o, contrary decision ina largo
number of other cases (DanuAdars Lalv. Garpat Lal, 11 B. L _R., 201; Skiv Golam
Bwmgh v Earan Singh; Radhile Persad Dey v, Mussamut Dharma Datsi Debi, 3 B. L. R,
A.C, 121, Khelat Chandar Ghose v Khunj Lal Dhur,10W R, C.1,833) It is
probable that m the nbsence of proof of the existence of joint funds from
which the acquisition might have been made the conrt will refuso to consider it as
joint property.

T'his prosumption that all the property heldby the members of an undivided
Tiinda family is joint may be rebutted by proof of several members having nemuired
separate property. The presumption m favour of joint family will not be rebutted
Uy proot of ene member having separated )

(2) Thereisa ption that n debt dby the managerof a Mindd
family was for o family purposc.

(3) A childless Hindn will be presumed to have authonzed his widow to
adopt.  Collector of Madura v Mutin Ramalinga Setupaty, 12M I A, 307,

(4) Whero a Hinda family has migrated from one part of India to anotherthe
Ppresumption is that 1t continues to be governed by the law of its ongin.

an, dan dower is p

to

4 Law —.
1o demandakie at any time and not merely on dirorce.
G, Presemption of the Lawo of Guardianship.—Child's religion issopposed to ba
the samo asthat of the father

Preaumption as to Benamy purehaces —~Tho parchase of land by the father
in the name of the gon is presumed fo be Lenanu and to Lo for the bLenefit of tho
father. The presuraption 1a English Lasw, that it was intended as a provision for the
benefit of the son, does not find a place in India

When, howoser, n croditor of the rpparent owner clsims the property in satis.
faction of his debta strict proof that the apparent owner it ouly benamidar must Lo
given by the person ssserting it .

A suit instituted by o bexamidar is presumed o have been fastitoted with the
consent of the real ewner,

5. Marriaze anl leptimaey.—Threo may bo inferred from the conduct of the
- . . '
‘ L o h . [ et ..
child.

The fact that a marriage took place Letween two parties on a certain dato ralscs
o presumption that tho parties were not marnied previousiy.

ro & martiaze would be invalid if a cortaln requisite had not heen folfilled,
and the evidence shows that the marmage took plico, thers fs n presumption thng
the requisize required to make the marmage tahd was folflled Prers v. Piers,
1H.L.C,a3L
8. Presumptions as (3 w0ills and o’her docwments.—A will that has been long
nequicseed fn is presamed to bo genmne  Rajendro Nath Moldar v. Jogendro Nath
Eanerzee, WL 1A, 67,
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Alterations i a & tin pencil are d to be deliberative, and alter-
ations m iuk to be real and conclusive.

Sanity 18 presumed ; but when wmganiby i3 proved, proof of a lucid futerval is o
the person who asserts it.

The strength of tho presumption, that the person in whose possession stolen
articles are found 13 either the thief or n person who received it knowsag it
to be stolen, depends npon the nature of the article, and the length of time after
whick 1t 13 found m the possession of the aceused. If the article is mot one
Iikely to change hands eastly, and tho artwcle i traced to the posscssion of the
accused shortly after tho theft, tho presumption 1s strong;if the reverse, the
presumption 19 weak. By possession 14 meant conscious posscasion not merely the
tinding of the articlo in the accused's house wlich has probably been thrown thero
without the knowledge of the accused.

1w law.

10. Presump 7 i —A purchaser for vahiable con-
sideration will bo presamed to hava bought without notice of the crreumstances in-
rahdating the bill. There is & presumption that they wero made for valuable con
suloration

11 Presumptions as to land.—The hercditary nature of a talak may be presum-
ed from long and umaterruptell enjoyment and the descent of thetenure from father
toson. Gopal Lol Yalur v Teluq Chundar Ray, 10 M. I. A , 191,

1t o tenant holds over after tha oxpiry of the loase, the presumption is that he
Tolds subject to all the conditions of the former lease applicable to the new holding.
Nolar Dus Mulil, v. Jewray Dolu, 12 B. L. R, 263. When payment of tho rent

R., 246 '

1f Yand is incapablo of being held in possession, tho person wha is the owner is
presumed to have been in possession ; and if land, which was onginally 1n the posses-
#10n of 0 man, becomes incapible of boing possessed, ns when 1t is flooded, thers
i8 & presumption that hus nossession eontinucs

12 Presumption as to the ducharge of official dultt —A man acting in a public
eapacity was properly appouted and_authorised to do 50; judges and jurors do

. Thero
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CHAPTER VIII.—Estoppel
115. When one person has, by his declaration, act or omis-
sion, intentionally caused or permitted another
Estoppel: person to believe a thing to be true and to act
upon such belief, neither he nor Ius repregontative shall be allowed,
1 any snit or procceding between himself and such person or his
reprosentative, to deny the truth of that thing.
Ilustration
A intentionally and falsely leads B to believe that certain land
belongs to A, and theréby induces B to buy and pay forit.

The land afterwards becomes the property of A, and A seeks to sct
aside the sale on the ground that, at the time of the sale, he had no
title. He must not be allowed to prove his want of title.

Note.

1 Definition of Estoppel —Estoppelis the disability which aman labours under
and by which ho 13 estopped or _prevented from proving the uatruth of his previous
representations by deod or word 58 agonst the person who has changed his position
in consequence of such representations

A ae . S s, '

3. Dwusions of estoppel ~English Lawyers dinide estoppels into three classes —
Bstoppel by matter of record, estoppel by deed and estoppel by matter in paws.*

(1) Estoppel by matter of 1ccord —By matter of record is meant the judgment
of & Court. We havo alrendy seen how judgments of Courts of Justice preclude
persons from proving or disproving certain focts. (See ss 40 and 41

(2} Estoppel by deed —By decd is meant & contract under seal. In English law
$£a person enters into a confract under seal, he s not allowed to disputo the contents
of & document  Contructs under seal are not recogmsed in India except in the Presi-
dency Towns; and even there only ag between Enmpcrms ‘We may therefore leave
ont of consideration $hns class of estoppels also.

3) Esloppel by matter 1n pars —This 15 the kind of estoppel espocially roferred
to in this chapter

The prmmple was thus stated by Lord Denman in Pickard v. Sears, G Adolphns
and Ellis’s Reports, 475 -—* The rala of law is clear, that where one, by his
words or _conduct, wilfully conses another to beheve 1n the existenceof o cértain
state of things, and indaces him to act on that belief, 5o as to alter his own previous
position, the former §g concluded fram averring against the latter a dufferent stato
of thmvs a8 numno at the same txm

In pons meana s the contry” or <lefore the bl * Tostanres ofmatter i e 5ro vero
{zving of possession), ealry, acceptance of rent, p.uhuon, aceeptas

A% tothe efectof substiuting, 1n the Tnd. B, Act, *Intapormal 9" for ** mnuny." scothe
b!nrmlsmn! o Lrarots Tiath Fribne Numbadrt ¥, Eranor THatn. diviinan Nambudon 1. Ty &
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be trt PO Ao atab e gl Mk an b and A ant npon
1tas* from
conte a daty
cast often

- iy

“1f amsn,” wntes Ir Justice Story, “haming a title, toan estate, winch is

a” - .
n Carrv London and North-TWestern Railicay Company, L.R,10C P, 307,
four recomseil proposifions of an estoppel tn paia wera enunciated by the Court —
1. *Ifaminby his words or conduct wilfsly ead-aroursto cause another tohahieve in a cers
tun state of things Which the Srst Enows fo be fulse and of th second believes 1n such
state of thngs and ects upon his bebef, he who knowingly mads the Filas ul.lem!mh i
estopped from averring aftern ards that such & Btate of things dad 0ot in fact ex;
Itaman, esher in express terms or by conduct, meker o eepresentatios to another of e
existence of certam stote of facts which Ae sntends to be wpen ix g feriain
and 1t he ‘cte:l npon in that wav, in the belief of the ulstence of such & rtate of la/cz-
totke damago of ium who o beliaves and acts, tho Sratis estopped from denying - tho
sxistenca of wuch m atate of it
pich ’lr." N et

=

aw T gm pne oy Rrmac £ Rt g g

rked
ause
. . - the

It

. “the

= roa

POrSOn. DY Hg RERNEDLO BUGKS I8 froous Ly 10 BLoICU, Lo 18 Doy estoprea wrom
denying tho tille of an innocent purchaser of tha goods from the th

The above propositions regarding e<toppel in paws leadto a n.m-md Qivision
of estoppel 1n pars, viz, by statement, by conduct and by negliyence. The definition
of estoppel in this ecction, “when ono person has, by lus declaralion, et
or omisston intentionally caused, &c."” fallows thia clssification of ea? toppel \n pate.

8 Fetentials of estoppel —(1) 'Thera 1iust kava been declaration, conduct
amistion which nmounts to on intentional causing or permittiog belief of u certsin
fact in another (2) Thit other musy believe. {3) That other must hare acted
upos such belief,
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CHAPTER VIII.—Estoppel.
115. When one person has, by his declaration, act or omis-
sion, intentronally cansed or permitted another
Estoppel. person to beliove a thing to bo true and to act
upon such behef, neither he nor his tepregentative shall be allowed,
in any suit or procecding between himself and such person or his
representative, to deny the truth of that thing.
Dllustration.
A intentionally and falsely leads B to believe that certain land
belongs to A, and theréby induces B to buy and pay for 1t

The land afterwards becomes the property of A, and A secks to sct
aside the sale on the ground that, at the tume of the sale, he had no
title. He must not be allowed to prove hus want of title

Note
< me eTe o™ Tt T Y Vhbywhich aman labours under
P . ' »g the untrath of his previous
' EEE - P + who has changed his position
Vovam e LRI Doa e

' R L

2 Divisions of estoppel —English Lawyers dinide estoppels into three classcs —
Estoppel by matter of record, estoppel by deed and cstoppel by matter 1n pats,*

(1) Estoppel by matter of secord —By smatter of vecord 13 meant the judgment
of a Court We havealready seen how jndgments of Courts of Justice preclude
persons from proving or disproving certomn facte. (See ss 40 and 41 )

(2) Estoppel by deed —By deed 1 meant a contract under seal, In Enghsh law
ita prrson enters inta a confract under seal, he is not allowed to dispute the contents
of a document Contracts under seal are not recognised in India except in the Presi-
dency Towns, and even there ouly 25 between Baropeans  We may therefore leave
out of consideration this elass of estoppels also,

3) Estoprel by matter 1n pais —This 18 tho kind of estoppel especially referred
to u this chaptor.

. Ces U3l . - tima v e a3 o

of things a3 existing ab the same tine ” |

* T4 porsmeans *1a the country” or **Before the public ™ Inataucos of matter . pais arc Lyerio
{z1wing of posscssion), entry, scceptance of rent, partition, ucceptance of est

+A8 tothe effuct of substutating, in thelnd, Ev, Aet, *Intentiomally" for ** wilfolly,” s th
ohearrations ia brawols JHatd Veskis Nambedrs v, Erinyols Jitesh hrvinas Nomtudrs, 1. L

ad, 8,

2.
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“1f aman,” writes Mr Justice Story, ““having a title, to an estate, which i

it .
In Carrv London and North-Western Raslway Company, L B, 10 C P., 307,
four recognised propositions of an estoppel 1n pats were enunciated by the Court —
I It aman by his words or conduet wlfelly end ‘araursto canse another tobalieve in & cer-
tain state of things which the Sret kaows'to b2 fulse and if the second believes in guch &
#tate of thungy aad acts opon kis belef, he who knowinzly made the false atatement i3
estopped from ms erring aficrwards that ench & 68ate of things dul 1ok in fack exist.
L Tuman sthas n prnee .
g

PISAY S

[ ety .t
L 1Esman, whatever his resl meaning sy be, 50 conducts humselfthat a reasnableman wonld
tuke Maeonduct to mean g eertain vepresentation of f1cte, and that it Was & true representa.
tion, anl that the Jatior was intended to act Upon 1610 A parbiculnr way, and he wath
kuch belief does Ach in thst way to hus damage, the first is estopped from denying that
the facta were sa represente:

I §wany N. B Austratian Company, 2 H.& €, 175  Dlackburn, I, romarked -
thot the neglect mastbo (1) n the transaction tleelf, (2} the prosumate cayss's

of leading fhe party tnto mistale, ond (3) fhe meglect of some duty whnch the
: I

. . R
. 1
“uvug g
denying the title of an fnnocent putchaser of the goods from the thief. ' / "

. The abovo propositions rezanling edfoppel 1n pae lead to o threo-fold Fsn

[ ‘ - o at

3 Lawentials of estoppel —(1) 'Mhero must have heen declaration/esdicto
emiiion which amownts to gy ntentional causing or permitting belfsfs ctram
fact in amother. (2) That other must believe {3) That other myk frescted |
upan such behief, f’ e

.
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It 1s nob necessary that the person cawsing or pcl‘mlum;, belief must have
known the untruth of the fact belioved by the ather, st ia sufficzent that the beliof
waa intentionally c-\uscd deanv Money, 5H L G, 185

The must be a mi of fact, and not of mere
wtention  Jordan v Money, 6 H L C,185

A person cannot nse as an estoppel a statement by which he bas been inno way
rusled or mndaced to alter hus position to lus detriment, A Hindu father adopted
a son and then ndoptul mmt]mx son ﬂ\lk‘nw the bfe of the first. Tho father

cen his two ndopted sons, the first
the death of the father, it was held
sed by his acquiesconce from question-
moperty, ho was not in avy way
to ancestral property. Ramgama v

1 momz w Dectaration — A vereon wilfully made o falso statement To-
parding the price of cortain horses
them at a lower rate of charges.
negligence of the Company  The
recover their price that they wer
North-TWestern Ralway €6, 7 X1 & N, 447

§  Istoppel by Conduct —Estoppels of this kind are by far the most numerons
Where the real owner of nnmovenble proporty allows another person (a benamdar)
to ho 1n possession of trtle-decds and hold himselt out to the world as the real
owner and so induce igmorant persons to lend moncy on 1ts sceurity or purchase
1t, tho xeal owner or persons claiming throngh him would be estopped from
dwputmv tho title of the innocent person, Renmse v Gangn Narain Chawlrs, 3

,Civ Tul, 10; Drojanath Ghose v Kaas Chandra Banerps, 9 W. R., Civ.

Rul 593, Ram Kumar Kundu v Jokn and Maria McQueen, 11 B L. R, 53.

S0 aleo where awncer of goods allows thom to remain in another's possession
and allows that other to obtam credit on their gecurity, Baav Persad and others v.
Maun Sing, 8W R, Civ Rul

== ' - ~-rigages of their property with the

v will not afterwards be allowed to

. Jfor the purpose of recovering the
. ns Dasi und others, 3 W. R, Ci

fuf, 85 But if the person in whoso favour tho fictions £alo or “mortgage was

concluded brought n suft to assert his title, he will not sncceed; for then tho

maxim, “In pars delicto pokior est contitio [wnulenht'" applies
R T
'

estopped from eetting'vp want of ]\m!dmhnn agamst this order. Goumd Vaman
v Sakharam Kamarhandra,1 L R 3 Bom , 32

¥ Amoug Rutlly pattics, th JRE(y WA i3 1n [osscazion 15 more pon estal, ¢, e, will succeed,
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Where a parly sets up a particalar case, he will not gencially Le allowed to
stult s case darg the coutse of the smt This v usually called estoppel by
pleadings

6 Estoppel by Omisnion —Tho essentiily required to raise an estoppel of thiy
kind 1n addition to the ordinary ones are those mentioned under pare 2 of the
notes to thus section in contiection with Swan v N B Australin Company, 2 I
and © 175

Where a L was so curclessly drawn a9 to facihiaie the
ehango of ¥ £50° mto “£330,” the maker wis estopped from proving apainst
« purchaser for valzahle conmideration withont notica that 1t wasnot omzwmally so
drawn  Toung v. Grote, + Bing 2534

116. No tenant of immoveable property, or person claiming
through such temant, shall, during the con-
tinmance of the tenancy, be permitted to deny
that tho landlord of such temant had, at the begwming of the
tenancy, a title to such immoveable property; and no person who
came upon any wmmoveable property by the licenso of the person
1 possession thercof, shall be permitted to deny that such person
had a title to such possession at tho timo when such heense was
given.

Estoppel of tenant

Note.

this Act is similar

A tenant m1y however show that the lindlord mentioned in the lease-deed 12
only a benamidar and that thercfore ho need not acknowledze his title.  Dunsell v.
- sy e e e Tmen T s i that this caso was decided
decision under the Act will wot Le
n iz the caso of benami heldinga.
parol evidence of tho fact that the
1wt 1t ise vanation of the wniten

contract. Trueman v. Loder, 1 Adulphus and Elha Rep , 595.

2 The tonant cannot dnny that tholandlard had no titlo at the beginning of the

tenancy ; but Jio tmay show that, at _somo timo previous, the landlord had no Tuele, or
that bo lost it at some sabscquent time.

3 Tho c!toppcl continnes in English Law duting the time that the possewsion
continaes o Act it contintics for a longer time, wamely, during the continuince
of the lcn-mcy. 'l‘he ¢stoppcl woull not cease even afier 12 years possession with-
m{\t piying rent, ifat is shown that the posscssion nwas obtaned e the cajacity
of tenant |
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117. No acceptor of a bill of exchange shall be permitted to
deny that the drawer had authority to draw

uﬁ:ﬁg{ﬁ:ﬁ:}fﬁg: such bill or to endorse it, nor shall any bailee
baiteo or Licensee. or licensee be permitted to deny that his bailor

or licensor had, at the time when the bailment or license com-
nenced, anthority to mako such bailment or grant such license. ’

Ezplanation (1) —The acceptor of a hill of exchange may
deny that the bill was really drawn by the person by whom it pur-
ports to have been drawn.

Erplanation (2).—If o balee delivers the goods bailed to a
person other than the bailor, he may prove that such persor hada
right to them as against the bailor.

Note
The acceptor of a bill of exchange 1s not however estopped from denying
the genthineness of the signaturs of the payee or of an indorsee althongh it might
have been on the bill at the time of the acceptance. Ha 13 estopped from denying
the stgnature of the drawer, hrs authonty to draw and, 1f the bill be payable to him-
self, iy aathority to endorss although the bull might have been drawn after
acceptance.

According to English Law the acceptor does not admt the drawee's authority
to endorso 1t

See Chap XIII of the Negotinble Insiruments Act, 1881, as to certain special
rules of Evidence relating to negotiable snstruments.

2 InEnghsh Law the bulee may prove that auother person had a better
title than tho batlor only when (1) the goods were obtained by the balor by fraud
or tort and the bailee did not know it at the time of the bailment, (2) the bailor is
a common carrier, and (3) the balnent 18 a pledge ; under this section, the buileo
may set up the better title of a third person in all cases

A3 to *balments’ see Chapter 1X, Indian Contract Act

CHAPTER 1X.—0f Witnesses.

118. All persons shall be competent to testify unless the
Court considers that they are prevented from
Whomay testify. \p qerstanding tho questions pnt to them, or from
giving rational answers to those questions, by tender years, extremo
old nge, disease, whether of body or mind, or any other canse of
the ramo Lind.
Explanation.—A lanatic is not incompetent to testify unless
I_is prevented by his lunacy from understanding the questjons
put'to him and giving rational answers to them.
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Note

1. This section renders every person competent provided he is ablo Lo under-
stand the questions put to him and to gve rationsl answers to the same The
English Law requires also that he must Lnow that he ought to speak the trath;
1lus is not reqmired by thus Act In B v Mussumut Itwarya, 14B L. R, 64, the
smmple afhrmation of a child of sach tender years that it did not Lknow the mataro
of an oath or solemn affirmation was admitted 1 evidence,

The amount of credence to be given to each witness is at the discretion of the
Judge or the Jury, and this would depend upou the witness's demeanour, deportment
under cross-ezamination, mofites fo speak or hide the truth, means of Anowledge,
powers of memory and ofher tests by which the value of their statements can ba
‘ascertained with tolerable accuracy

See the promisions of Act X of 1873 as to the mode of giving evidence

2 Sauing —This eection musi however be taken eubject to the special provi-
sions to be found elsewhere 1n the Act disabling persons from giving evidence of
certam facts  Anaccused person cannot give evidence mm his own tral. (Sees
343 of the COr. Pro Code of 1882)

Nor can an accused person give evidence against a co-nccused unless the
former has obtained a pardon under the Code of Crim. Pro The Queen v.
Ashrof Skesk and others, C W R, Cr. Ral, 01, When a charge was made againet
two persons, but process 1ssued agamst only one, the other was held'to be » competent
witness Mohesh Chandra Kopals v Mohesh Chandradas, 10 C. L 55

3 The attendance of wmtnessess, their spealing the truth, producing documents
are compelled by Civ. Pro Code, Chap XIV, Cum Pro Code, Chap XVIII,
Indian Penal Code, s3 172—177 and 170—180, and 8 26 of Act XIX of 1853
(See Appendix )

119. A witness who is unable to speak may give Lis evidence in
any other manner in which he ean make it intelh-
gible, as by writing or by signs ; but such writing
must be written and the signs made 1n open Court. Evidence so
given shall be deemed to be oral evidence.

Note.

Deaf and dumb persons were formerly excladed on the presumption of their
idiocy, This behef has been discavered o be groundless

120. In all civil proceedings the parties to_ the suit, and the

Dum) witnesses.

. husband or wife of any party to the suit, shall
Married personsin p . -
Cinl and Crminal competent witnesses. Inecriminal proceed-
proceedings. ings against any person, the husband or wife
of such person, respectively, shall be a competent witness.

Note

Persons may bo divided into four classes with reference to thew capacity
to bear witness.—(1) Thosa that are sncompetent ta boar witness under all circum-
stancer, such as, madmen, (2) Those that aro 1ncou petent to bear terinesa to ceriaim
facta ereept swith the consent of certain persons (sce #a 122, 123, 126 and 127,) (3)
Thasn that are compefent to bear wtness t> certarn fucts but cannot be compelled
(seoss 121,122, 124,125 a0 120 ) (1) Those thst are competent and compellable.

P F -
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the Act the mle iz ifferent Incnil cater the Indian Yaw falls short of the
English Law 1o Enghsh Law, in all matrimonial saits, t\:le hu{b:md or wifeof a

De Eretton and Holme, I L. R, 4 All, 49

@ Astowitnesses who are competent to prove wlls see s, 55 of the Induan
Succession Act

4, The provisions of this section are subjoct to those of section 122,

121. No Judge or Magistrate shall, except upon the Special

order of some Court to which he 15 subordinate,

rondgesand Maghts bo compelled to answer any questions as to his

own conduct fn court as such Judge or Magis-

trato, or as to anything which came to his knowledge in Court as

such Judge or Magistrate; but he may be examined as to other
matters which oceurred in his presence whilst he was so acting,

Hlustrations

... (@) A, on his trial before the Court of Session, says that a depo-
sition was improperly taken by B, the Magistrate. B cannot be compell-
ed to answer questions as fo this, except upon the special order of a
Superior Court

(¥) Ais acoused before the Court of Session of having given
false evidence before B, a Magistrate B cannot be asked what A said,
except upon the special order of the Supertor Coart.

(c) A isaccused before the Coart of Session of attempting to
murder & Police officer whilst on lus trial before B, a Sessions Judge,
B may be examined as to what occurred.

Note.

1. Koo that the privilege of the Judge or Magistrato extends only “fo his
own conduct on court 65 such Judpe or Magistrate or 10 anylhing which came to hua
Anowledge wn conrt as such Judge or Magwstrgte’ Thisis a privilege which tho
Judze or Magistrate j2 question may waive, Empress v. Chidde Khan, 1. L.R,3
All, 573,

2 In England arbitrators and barristers seem to have & hko prvilege. 1t dues
not exist in Tndia

3 CanalJudgobea witness in o case which he iy himself trying P—Tis
question has not yet been definitely settled NoJudgo enght to mmport into his
P el ptinnt A Tutatple v Sl setigi) SEC ?
PN . . .

\ .

o .
J i auy geru ubsuesy s o tass WUILU U8 18 UYL W LUE 810 of avecssors L his
was adversely commented upon by Markby, J.in Iv. Donelly, 2 1 L.R Cal, 403
There it waa held that & sole Judge of law and fact ought not to Le allowed to give
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evidence 10 5 case which he s tryung. It was pointed out in that case that whers

there 13 only one Judge the case 1 entirely 1n his hands, that he las 1o one to res
that the party against whom the evulenco s given canuob
nd to contradict
1eual safeguards

. repudiated

AB vy juiysunn Ul aosUsSULS WOO Lave 4 personal knowledge of the facts of
the mse, scc 8 204 of the Cri. Pro Code, 1882,

122. No person who is or has been married, shall be com-
pelled to disclose any communication made to
him dermg marriage by any person to whom
he is or has been married; nor shall he bo
permitted to disclose auy such communication, unless the person
who made it, or his representative in interest, consents, exceph
mn suits hetween married persons, or proceedings in which one
warried person is prosccuted for any crime ccmmlttcd against tho
other.

Communications
dunisg marnago.

Note,

1. The protection afforded by the section applics to all communications mado
during martiage and not ouly to_confidential communications ; and it subsists evon
though the marriage has been since dissolyed,—tho wording of tho section 11 *“has
been married

But it docs not extend to ications made before

123. No one shall bo permutted to give any evidence derived
- w from unpublished official records relating to any
enes a8 . . >
:Aﬂ:urs of Btate, affairs of State, excopt with the permission of
the officer at the head of the department con-
cerned, who shall give or withold such permission as he thinks fit.
Note.

Afiavra of State would mean any matter of a public nature in which the Govern-
wacut is interosted.

124. No public officor shall be compelled to disclose com-
munications made to hiwm in official confidenco,

Official communt.

catlons. when ho considers that the public interests
would suffer by the disclosare,
Note.
L. Statemonts Znade by an offer Leforo @ miliary court of enquiry embodied
in a report to the in ofcnal

Dusclosure cannot bo compc]]cd i ooae.
2." Where ncoorling to this and tho foregoing scction, thero is ho liberty to
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R 125 No Magistrate or Police officer shall
m.ln”.i‘iii':f.'i’,? o?e.‘: be compelled to say whence he got any informa-
ces tion 23 to the commission of any offence ; [*and
no Revenne officer shall be compelled to say whence he got any
information as to the commission of any offence against the Pub-
lic Revenue,

Ezplanation.~* Revenue officer’ in this section means any
officer employed in or about the business of any branch of the
public revenne,]

Note.
1-~The privilege may be waived
2.—~Tho portion within rectanguler brackets has been added by Amending Act

XVII of 1886  The Statement of Ubjects and Reasons runs as follows :—

The object of this Pillis to prevent officers of any department concerned with Any branch
ofthe pubhe revenus from being compelled to asy whence they gob any informalion aé to the
commussion of any offence.

In England Dot only is 1t the case that witnesses may not ba compsled fo disclose, bup they
aTe Hot even permistod 1o ba ssked, thenames of those from whom they receive Information aa to
1rauda on the rovenus (2usell on Crimes and Masdgmeanours, Fith Edition, LY 533), The luw on
ihe subject 18 tuTther stated w Bell's Zuws of Lzcuss asfoliows —

“It3s s ruloot eyidence apphicable to cominal ¢ases, snd the sawe rale has always been beld

. -
W, 189) '

TE AWt Bn AAnprty e fane Sy pceme cear T v
w oo AN N A

126. No barrster, attorney, pleader or vakil, shall at any
time be permtfed, unless with his clicnt’s ex-
press consent, to disclose any communication

' made to him in the course and for the purposo
of lus employment as such barrister, pleader, attorney or vakil by
or on bohalf of his client, or to state the contents or condition of
any document with which he has become acquamnted in the course
and for the purpose of his professional employment, or to disclose
any advice given by lum to his cliont in tho course and for the
purpose of such employment.

Professional com.
mumeations

Provided ‘that nothing in this section shall protect from
disclosure— .

# Added by Act XVII of 1556
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(1) Any such commumeation made in furtherance of any
[* tllegal] purpose ;

(2) Any fact observed by any barrister, pleader, attorney |
or vakilin the conrse of lns employment as such ; showing that any
crime or fraud has been committed since the commencement of his
employment.

It is immatemal whether the attention of such barrister,
[t pleader], attorney or vakil was or was not dirccted to such
fact by or on behalf of his client.

Explanation.—The obligation stated in this section continues
after the employment has ceased.

Illustrations
(a) A,achent, says to B,an attorney, 1 have committed for-
gery,and T w)sh you todefend me’
As the defence of 2 man known to be gmlty isnot, a eriminal pur.
pose, this tron is p d fro .
() A, a client, says to B, an attorney,—* I wish to obtain posses-
sion of property by the use of o forged deed on which I request you to
sue’
This communication, being made in furtherance of a criminal
purpose, is not protected from disclosure.
o) A, bcm" chnr-ved with embczzlcment retains B, an attorney,
B observes that an
with the sum said
. e book at the com-

mencement of his empl(’)yment !

This being a fact observed by B in the course of his cmplo;ment

showing that a frand has been since the
the it is not d from &
Note.
1. Reason of the rule.—Lord C! remarked in G

Gaikelt, Mylnoand Keeno's Chancery Lep, 103:— Tho foundation of this ule
is nob on account of any Tasuenlar lmpnrt:mce which the Thw attributes to
tho business of legal any ion to_afford them
Droteetion, Dut 16osa Sat of rogwd o thy. interest of ]ushte whi

Upliolden, and #a Hhia admimsetentian Al swabinn uWisd acn
aid of men b . Lo .
natters affectt
proceedings ™
Hep, 01, the . . . .

® Sobatituted by Sectiou 10, Act XVIII of 1572,
1 Added by Section 10, Act XVITI of 1872
. 13
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tected no man woull dare to conanlt a professional adviser with a view fo Jus
defence, o to the enforcoment of hus nights, and no man could safely come into &
eourt ether to ebtarn redress or to defend himself.

2 1Fho are within the rule—Thiy section applies to barristers, attorneys, plea-
ders and vakids. Sec. 127 extends the operation of this rule to snlcrpreters, clerks
or scroants of barristors, pleaders, attorneys or vakils. Unders. 2t of Act II of 1855
whose wording {s simular to that of this section, it has been held that thizrule docs
not opply to muktars The Queen ¥v. Chandra Kant Chahrarartiy, 1 B.L R,
A Crim,8 In England tho rule apphes in the case of all persons who aro necessasy
for communication betwoen the chent and the legal adviser. Even in England an
attorney consulted in the character of a fnend and not in his professional capacity,
a medieal man, 4 clergyman, a banker, steward, a confidentinl friend, &c, arc out-
sido this yulo. It appoars doubtfal if a Romau Catholic pricst would be at Lberty
to drsclose the geercts of the confession—most probably mot It seome that when
& person 15 consulted nnder the erroncous belief that he was an attorney, the persor
will be p from sing tho i

When two parties employ a common sohicitor, communications made_ by one to
bim m the character of ng sohicitor are privileged and cannot be disclosed.

3. What communications within the rule —They must have been professional,
4 ¢, they must have been made an ¢he course of and for the purpose of the barrister's
or other person's y P I are made to %
lawyor and he is not afterwards employed, the rule does not apply. It is not neces-
sary that the communications muas have reference to a matter on hand  Matters
which can bo observed by anybody, such as knowledge of handwntig, aro mot
within the rule.

Communications between tho chent and the legal adwser only are within the
rale. Tho legal admser may give, and may be compelled to give, evidence of his
communications to the opposite party, although in obedience to the instructions of
Ins client.

4 The duration of the pruvilege.—Tho obligation not to give evidence

o lagpnt Bas man € Bnnr wobage | aem - bs

e goarg Ao fln

con-
ity

5 1s the legal adviser p from which he has

obtained from the chient 1n the course of and for tho purpose of his cmployment ?

‘Although there 18 no distinct provision to that effect, yet 16 seems he is provented.
6 Nondvers wferenca can bo drawn from 8 party not permuthmg his Jegal

adviser to gave evidence of professional communications.

7. Read . 23 of this Act 1n connection with this section.

127. The provisions of section one hundred and twenty-six

shall apply to interpreters, and the clerks or

msf,f:l'\‘,’;,.lcﬁ:‘:fc”" servants of barristers, pleaders, attorneys and
vakils.

Note. )

The cxtension of the Fule to inferpreters is specially necessaryin o country like
India.

128. If any party to a suit gives evidence therein at his own
. instance or otherwise, he shall not be deemed
Privilege not .
swaived by volunteer- 0 have consented thereby to such diselosure as
ing emidence, . . s :
is mentioned in scction one hundred and twenty-
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six; and if any party to a smt or proceeding calls any such barris-
ter, [* pleader,) attorney or vakil as a witness, he shall be deemed
to have consented to such disclosure only if ke questions such baryis-
ter, pleader, attorney or vakil on matters which, but for such
question, he would not be at liberty to disclosc.

Note

By the old law, Act [T of 1835, & 23, if a party gave evidenco ina sait ot his
own instance, he was deemcil to have conseated to his logal adviser giving cvidenco
of professional communications made to him _ But under the Act ho docs not do so.
Nor does he doso by calling his own lez1] adviser as witncss, unless ho cxamines him
on the nataro of the prinileged communications Read s 120 with this section

129. XNo one shall be compelled to disclose to the Court any
confidential communication which has taken
Confidentsal com- . . .

munication withle. place between him and lis legal professional
Bal advisers. adviser, unless he offers lumself as a witness, in
which ease he may bo compelled to disclose any such communica-
tions as may appear to the Court necessary to be known in order

to explain any evidence which ho has given, but no others.

Note. i

1 Nature of the Section.~This section relates to the subject of discovery and
i a hmitation upon the gencral provisions of tho Civ, Prac, Code, a3 131—136 on
Interrogatorics and Discovery. Section 23 of this Act ia also a Iiko hinutation.-

2. Duscovery—D

y of in tho

of tho opposito party

* % ty. Itean now

tho Jndges aro

. from the oppo-

' material to_tho

pluntii’s case and which the defendant has not admitted (2) The party’s right

1o put tho opposite party to Jus cath 1 hinuted to a discovery of such matersal facts

as relate fo hs case, and does nob cxtend to a discovery of tho manmer in which

the opposite party’s case 18 to bo exclusively established or to the evidence which
relates exclasively to such caso

L T T —

A VTR SV FYEN

4 The mile under the ol aw, Act TI of 1553, 5 22, was that tho party lost tho
privilego by offering himsclf as witness  Tho rulo under this Act is different.

*Added hy Section 10, Act XVIIL of 1872
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130. No witness who is not a party to 2 suit shall be com-

. _ polled to produco his title-deeds o any property,
Mi'.‘ﬁ:}ﬁf:{;’:;f_ wit orany document in virtne of which he holds
any property as pledgeo or mortgagee, or any

document, the production of which might tend to criminate him,
unless he has agreed in writing to produce them with the person
seckmg the production of such deeds or some person through

whom ho claims.
Note
1T 7 D Tmt TaPe s pleiees Tepbede tatagtlee A witness
' ERSEC 1+ ould cxposo
Vo o PR ' Zngland and
AEPRISEEN \v+ seround that

i .

2  The words, “ Who i3 not a party to the suit,” are important.

3 Whero tho non-production 15 privileged, tho witness cannot bo compellod to
answer questions regarding tts contents. This s the rule ab least in English Law.

The witness who objects to produce on auy of the groands meptioned must
nevertheless brung the document to Court, and tho Court is to decide on tho validity
of tho objectton  Seo 8. 162 Civ. Proc Code.

8 Attorney’s Litn —Sce ss 171 and 221 of the Indian Cont. Act a3 to the
attorney’s en, ~ An nttorney who has such a lien may refuso production when
renquired to produce by the person against whom bo bas the en

Production of doca- 131. No one shall be compelled to produco
ments wiichangther  documents in his possession, which any other
yerson, having_pos-

session, would be person would be entitled to refuse to produce
entitled to refuse to . .

produce 1f thoy weroe in Ins possession, unless such last-
mentroned person conscuts to therw production.

Note.

When n person pustly refases nnder this or the procedmg section to produce o
document, ha 13 not Tegaily biound to produce it, and scoondary evidence of its con-
tents cannot bo given  Sce s G5, clause (a). .

132. A witness shall not be excused from answoring any ques-
tion as to any mattor relovant to tho matter in
tnessnotexens-  jseng in any suit or in any eivil or criminal
ed from answenngy )
on ground  that procceding, upon tho ground that tho answer to
answer Wwill erimi- . - s oe
nate. such question will criminate, ,or may tend,
directly or indirectly, to criminate such witness, or that it will
expose, or tend, directly or indirectly, to expose such witness to o
penalty or forfeiture of any kind ;

Provided that no such answer, which a witness shall bo compel-
Ied to give, shall subjeet him to any arrest or

Priyiso. . . ..
prosccution, or be proved against him in any



sec 133) WITNESSES, 101

eriminal procecding, excepta prosecution for giving false evidence
Ly such answer.

Note.

1. English Law —The rule of Enghish Law on the point is different; a witness
is excused from replying toany question, tho answer to which would bave » tendency
10 cxpose such witness or tho husband or wifo of such witness to any kind of crimi-
nal charge or to any kind of penalty whatsoever. In America the protection is
restricted to thoso questions the answere to which would have a tendency to subject
the witness to the pumshment of felony. In India the Witness can claim no such
proteetion,

2 “As to any matter relevant o the matter in ismue "—These words are impor-
tant Whea tho question 18 relevant to the matler 1n wsue the Judge hes no option to
Iet the witness angwer or not. Bnt where the question is put in cross examination
and is relesant only in so far as it affects the credibilily of the witness, the Judgo lkas
an option either to compel an answer or allow the witness taleave the question unan-
swered  Sce s 118, post.

4. There 33 an exception to this section. Witnesses evamined by Folice
officers aro not bound to answer criminatmy questions put by such officers Sce
sections 161 and 173, Crim Pro. Code of 1652,

5 Penaltics for_refusing to gue evidence and for perjury —Seo Indian Fenal
Code e 179 and 193, Crim. Proe. Code, Schedule ¥V, XXVIII(11) 4, Act XIX of 1853%
526, €17 Pro. Gode, as. 163 and 175.

133. An accomplice shall be a competent witness against an

accused person ; and a conviction is not illegal

Accomplice. merely because it proceeds upon the uncorrobo-
rated testimony of an accomplice.

Note.

1. The practice of criminal courtr.—Althongh it s lepal to convict on tho
uncorrobarated testimony of am ecused perfom, it is almost the uniform practico
ot to do go; for the accomplice comes into Court with a tonfessedly bad character
and has o, distinct motive not: to_speak the truth But b tho same time 1t is not
ndvisabla to lay down the rule that the testimony of an accomphce is Jegally insuf-
cieat for conviction,

2. Rules as to the mode of dealing srith_ such evidence 1chen there is a fury.—
The Law on this point wns fully discussed by s Foll Beneh of the Caleutts Migh
Court in f)ucen v, Elahs Daksk,” 8. C., 5 W, R., Crim. Bul, 80; and the following
rules were laid down :—

n A iction npon the evidence of one
than ono 1 vald in law.

. . )
8ce nlso The Queen v, Sadhu Mandial, 21 W. R, Crim. Rul, 69.
3. On what pornts should there be corroboration —Tha nccomplice’s evidenco
chould b corroborated as to the identity of the accused, Ret v, Budhu Nawlw,
*8ce Aprendy,
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1 LR ) Bom, 475, The cvidence must elso be corroborated as to the corpus
delicts (the fact of the commission of the offence) L. v, Chatur Puroshotam, I L R.
1 Bom., 476.

4 TPhat testimony constrtutes corroboration —Neither the previous statements
of the accomplice himself nor the confessions of a co-acensed can bo taken as
suffitient corroboration of the accomplice’s evidence.

5  As to tender of pardon to an accomplice, sce Crim Proe. Code, s3 337—339.

Nuomberofwitnes: 184 No particular number of witnesses shall,
Bos in any case, be required for the proof of any fact.

Note, -

e e e wma LR N S 0N

2." Treason—In Eaglish Law and under tho old Jaw in Tndia, Act 11 of 1955,

auming at the person of the sovereign.
3. P b Law reqnired tho oath of nob loss than two

that of Englandin this point in another respectalso In England, the accused
cannot bo convicted on an alternative finding that one of two contradictory statemonta
made under oath by the accused must have been known by him to be false. Sec
dorand B v Jackson,1Low C C,270. In India a person may be convicted of
[ P ) - TR A N

.
Crim , 9.

4 Dastardy and Breach of Promisz cases —Tn English Law, in the former caso
the mother's statement requires corroboration, and 1n the latter tho plaintiff’s cvi-
denco muost be corroborated.

5. Acourtis bound to examine all the witnesses ndduced by the parties
Jesiwant Bing-gs Dbt Simgejs, §c. v. Jeb Sina-fi Ubds Jingpr, 3 M. L. A, 421, Dut
in Ram Dhan Mandal and another v, Reajbatled Paramanit, 6 B L R., Ap. 10, it
s gaud, "Ik ks beow repeatedly ruled that wnlees the object of g party tn sum:




CHAPTER X.—0f the Examinalion of Wilnesses.

135. The order in which witnesses are produced and exami-

ned shall be regulated by the law and practice

uog:iﬁ; e‘,’im‘lf,‘l‘f:’.,i. for the time being relating to Civil and Crimi-

of witnesses. nal Procedure respectively, and, in the absence
of any such law, by the diseretion of the Court.

Note.
- e f ek mean @ap Ala O iq AP PP ] oY T T e fr
. . v

Penal Code lay down certain penaltics for faling to attend or to produce & document
after & summona to doso Sco also the provisions of 8. 26 of Act XIX of 1853 for
damages arisng from a witness not stiending and giving evidence.

Bections 610 and 611 of the Civ. Pro Colde, provide for the exemption of certain
persons from attendance i a court, and & 642 of the Civ. Proc. Code, as to the pro-
tection of witnesses from arrest.

2. Eramination of witnesses wn Owsl cases.—The evidence of a witness mus
be taken orally in open Conrt in the presence and under the personal durection and
A B B e R T L T ons

. . . » Court
.o . v T Code )
., " . . beforo
the tnal. (Section 192 of the same Code.}

The order of production and exsmination of witnesses aro govorned by ss. 17%
180 and 555 of the Civ. Proc, Code, see 8. 191 of the same Code,

I L

Beo also gv 287292, 340, 312, 349, 350, 434, 430, 440 of the same Code.
136. When cither party proposes to give evidence of any
fact, tho Judge may ask the party proposing to
,,,"“,;’d"':};‘;:,gﬁfi‘f:‘; givo tho evidence in what mauner the alleged
endence fact, if proved, would be relevant ; and the Judge
shiall admit the evidenco if ho thinks that the fact, if proved, wonld
be relevant, and not otherwise.

1f the fact proposed to be proved is one of which evidence is
admissible only upon proof of some other fact, such last-mentioned
fact must Lo proved beforo evidence is given of the fact first
mentioned, unless the party undertakes to givo proof of such fact
and the Court is satisfied with such undertaking,
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If the relevancy of one alleged fact depends upon another
alleged fact being first proved, the Judge may in lis discretion
either permit evidence of the first fact to be given before the
sccond fact is proved, or require evidenco to be given of the
second fact before evidence is given of the first fact.

Tllusirations.
(a) Tti d to prove a about a relevant fact by

S
2 person allege‘d to be dead, which statement js relevant under section
thirty-two
The fact that the persen is dead must bo proved by the person
ing to prove the stat t before evidence 1s given of the state-

prop
ment,

(b) It is proposed to prove by a copy the contents of a decnment
said to be lost.

The fact that the origmal is lost must be proved by the person
proposing to produce the copy before the eopy is produced.

(c) A is accused of receiving stolen property knowing it to have -
been stolen, .

Tt is proposed to prove that he denied the possession of the pro-
perty.

The relevancy of the denial depends on the identity of the praperty.
The Cout may intts discretion either require the property to be inden-
tified before the denial of the possession 15 proved, or permit the denial
of the possession to be proved beforc the property is indentified.

(d) It 1s proposed to prove a fact (A) which is said to have been
the canse or eflect of o fact in issue. There are several intermediate
facts (B, G, and D) which must bo shown to exist before the fact A can
be regarded as the cause or effcct of the fact in issue. The Court may
either permit A to be proved before B, C, or D is proved, or may require
proof of B, C, and D before permitting proof of A

137. Tho examination of a witness by the
ueprminationins party who ealls him shall be called his exami-
nation-in-chicf.
The examination of a witness, subsequent to
-G the er mination by the party who called
him, shall be called Lis re-examination.
138. Witnesses shall be first examined-in-
proorder of examind: - ohiof, then (if the adverse party so desircs)
i d, then (if the party calling bim

cr

50 desires) re-cxamined.



sec 1391 TIE EXAMINATION OF WITNESSES 105

The ination and cross-cxamination must relate to rele-
vant facts, but the cross-examiation need not be confined to the
facts to which the witness testified on his examination-in-chief.

The re-examination shall be directed to the explanation of
matters referred to in cross-examnation, and if new matter is,
by permission of the Court, introduced in re-examination, the
adverse party may further cross-examine npon that matter,

Note

1 The provision that the ctoss-examination must be confinod to relevant facts
must bo taken along with the provisions of ss 146 and 154—156.

o As ke thn cpen AP amnnn conee ahon Bl e rvmbvandy chanld Ta cand

f observing hus and of the just value of his
 testimony. It 18 uob easy for a witness subjected to this test to impose on a Gourt
or yury, for, however artful tha fabrication of falsehood may be, 1t cannot cmbrace

3 e extended.”

all the to which & cross may
Alison’s Practice of the Crimmal Luw of Scatland, 546, B47+—*Whero a witness is

carefully pat forth; and st frequently happens that inthis way tho most import-
ant toshmony in 'a caso 13 extracted from an unwillipg witaess, which oaly
comes with thio moro effect toan mteligent jury, betauso 3 hus tmacrged by the
force of exemination in opposition to an cbvious desiro to conceal.”

3. The uses of r-cxamination.~Explanation of terms used by the witness ander
cross-examination, his motives in using those terms, to reconcile” apparent inconsis-
toncles in his answers under cross-cxammation, &¢.

139. A person summoned to producea docu-

Cross-cxamination .
of person called to Ment does not become a witness by the mero
producesdocument.  fa0t that ho produces it, and cannot be cross-

examined unless and wntil he is called as a witness.
Ta
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Note

By section 161 of the Civ Proc Code, a mitness summoned merely to_produco
a doctment may canse the document to bo produced withoat limsclf attending.

Witndsses  to 140. Witnesses to character may be cross-
character examned and re-cxamined.
141. Any question suggestmg the answer

which the person putting it wishes or expects
to receve, 15 called a lcadmg question.

Leading question

142 Leading questions must not, if object-
ed to by the adverse party, be asked in an
exammation-in-chief, or in a re-examination,
cxcept with the permission of the Court. '

When they must
not be askeil

The Court shall permit leading questions as to matters wlich
are mtroductory or undisputed, or which have, in its opinton, been
already sufficiently proved.

Note

The Court may under s 154 allow leading questions to be put in the examina-
tion 1n-chie

143  Leading questions may be asked in
cross-cxamination,

Note.

The hberty gven by this scction must not bo abused It dorsmot mean tht
the party can put into s witness’ month the very words which ho wishes to get

back

144. Any witness may be asked, whilst ander examination,

Evidenco a3 to whether any contract, grant or other disposi-

matters n writing  tion of property, as to which he is giving ovi-
dence, was not contained in a document, and if ho says that it
was, or if ho is about to mako any statement as to tho contonts of
any docnment, which, in tho opinion of the Court, ought to bo
produced, tho adverso party may object to such evidonce being
given until such document is produced, or until facts have been
proved which entitle tho party who called tho witness to give
sceondary evidence of it.

Eeplanation.—A witness may givo oral evidenco of statements
made by other persons about the contents of documents if such state-
ments are 1a themselves relevant facts.

When they may be
ashed
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Nustration
The question 13, whether A assanlted B
C deposes that he heaid A say to D— I} wrote a letter accusing
me of theft, and I will be revengedonhim,” This statement is relevant,
g showing A’s motive for the assanlt, and evidence may be given of it,
though no other evidence is given about the letter
Note
Is 1t the duty of the Court ta object to sccondary evidence uatil facts have heen
proved entithing the party to give secondary evidence # Or 131t the duty of tho oppo-
site party alone > Under the (nim  Proc. Code, the Court 33 bound to object ben
& 236 of the Code  Inthe Civ Proc Code thers jano such provision But even
Liere the Court appears to have a lke duty Coueidor the languae of s 59, G, 63,
65 and 163 of this Act.
145. A witness may be cross-cxamned as to previous state-
ments made by lumin writing or rednced into
Cross-examination .
asto previons state-  Writing and relevant to matters m question
wnents in writmg without such writing being shown to him, or
being proved, but if 1t s mtended to contradict him by the
writmg, his attention mast, before the writing can bo proved, be
called to those parts of 1t wiich are to beused for the purpose of

contradicting him,

Note

1 Thisisa Limitation on the previous seetion; becavse although the matter
may have been reduced to the form of a document, questions in crovs-examination
regarding it are allowed i the matter were relevant to the matters in question.

2 The rulem this section 18 exactly tho same ase 24 of the Common Law
Proceduro Act, 1858 (17 and 18 Vic, cap, 128) But the Enghsh rule applies
theory at least only to civil cases; while the rule in this section apphes both to
civil and enminal cases

The old English rule excladod such questions unless the document. was already
in cvidence, 'This rule excluded one of the best testa by which the memory and
integnty of a witucss oould bo tested. .

3 The Act s mlent as to the question whether, when the document has been
Tost or destroyed, n copy can be used imstead of the original.

’ 4 The rule would 1 iis entirety probably apply to previous verbal statements
also
146. When o witness is cross-examined, ke
9ti jt . P . N
o Snestions amtol  may, in addition to the questions Lerein-befaro
referred to, be asked any questions which tend
(1) to test his veracity;
(2) to discover who he i
(3) to shake his credit, by injuring his character, although
the answer to such questions might tend directly or indirectly to
criminate him, or might expose or tend directly or indirectly to
expose him to a penalty or forfeiture,

and what is his pesition in hife; or
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N Note.

L. *“In addition 1o the questions herein Uefore referred fo” must be read along
with . 138 .

2 IpIndia a party may with the permission of the Court discredit his own
witness on general gronnds
147. If any such question relates to a matter
relevant to the smi or proceeding, the provisions
of scetion one hundred and thirty-two shall
apply thereto

When witnesstobe
compelled to answer

148 1f any such question relates to a matter not relevant
to the smt or proceeding, except in so far as it
w,fi';“;“if,o:ich‘:ﬁ affects the credit of the switness by injuring his
be asked and when )amreter, the Court shall decide swhether or
witness compelled to
answer not the witness shall be compelled to answer it;
and may, if it thinks fit, warn the witness that he is not obliged to
answer 1t. In exercising its discretion, the Conrt shall have regard
to the followming considerations :—

(1) Such questions are proper if they are of such & nature
that tho truth of the imputation conveyed by them would seriously
affect the opinion of the Court as to the credibility of the witness
on the matter to which he testifies.

(2) Such questions are improper if the imputation which they
convey relates to matters so remote in time, or of such a character,
that the truth of the imputation would not affect, or would affect
1n a slight degree, the opinion of the Court as to the credibility of
the witness on the matter to which he testifics.

(3) Such questions are improper if there is a great dispro-
portion between the importance of the imputation made against |
the witness’ character and the importance of his evidence.

(4) The Court may, if it sees fit, draw, from the witnesy’
refusal to answer, the inference that tho answer if given would be
unfavourable.

Note.
" 1. InEngland in cases of indecent srsavlt or attempt ot rape, the prosecutrix
shunld not be asked whetler she had proviously connection with any other man.

Iut ques*tons na to her having previously had connection with the prisoner or as
tu ker Leing n common prestitute way te nsked. The same is the role here.
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2. Astothe rule in clause (4), see 8 124 (k)

3 Tsa witness answering an irrelevant question under the compuision of tii
Court protected under s 1327 Strictly speaking pot. Bus i reason he shonld be
£0 protected

148 No such question as is referred to in
g Lipstion not t0b® section one hundred and forty-eight ought tolbe
able grounds. asked, unless tho person asking i hasreasonable
grounds for thinking that the imputation which it conveys is well
founded.
Illustrations.

(a) A barrister is instructed by an attorney or vakil that an impor-
tant witness is 2 dacoit. This 13 o reasonable ground for asking the
witness whether he is o dacoit. :

(b) A pleader is informed by a person in Court that an important
witness is a dacoit. The informank on being questioned by the pleader
. isfact o Bl

gives satis: -y reasons forhis t. Thigisa ground
for asking the witness whetherhe is a dacoit,

(c) A witness, of whom nothing whatever is known, is asked at
random whether he is a dacoit. There are here no reasonable grounds
for the question.

(d) A witness, of whom nothing whatever is kpown, being ques.
tioned as to his mode of life and means of living, gives unsatisfactory
snswers. This may be a reasonable ground for asking him if he is a
dacoit.

Note.
Tho reasonable grounds referred to may be very slight.
150. If the Court is of opinion that any such question was
asked witout reasonable grounds, it may, if it
in‘:’;’;:";}“;:g‘;‘i’:: was asked by any barrister, pleader, vakil or
being ssked without  attorney, report the circumstances of the case
reasonable grounda : N "
to tho High Courk or other authority to which
such barrister, pleader, vakil or attorney is'snbject in the exereise
of his profession.
Note. .
The object of thesa sections is to lay dowp, inthe most distinct maoner,

the duty of conncil gradea in examining witnesses with a view to shaking
et At s e Steot T RO et phat statement of the

. t not to be asked, wil,

. - P * that which in England
. . . . . he_sections, s _far as
- . e .- they will be admitted

.. Mr. Sterazs's Speech,
See the second provieo 1o section 1635, post
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151. The Court may forbid any questions or mnquuties wlich
it regards as indceent or scandalous, although
such questions or inquiries may have some Lear-
mg on tho questions before the Court, unless
they relate to facts 1n issue, or to matters necessary to be known
in order to determine whether or not the facts in 1ssue existed.

Indecent and scan-
dalons questions

152. The Court shall forbid any question which appears to
1t to bo intended to insult or annoy, or which,
thongh proper in itself, appears to the Court
needlessly offensive 1 form.

Questionsintended
1o 153ult or annoy

153. When o witness has been asked and has answered any
Exclusion of evy QuEStOR whicl is relevant to the inquiry only in
dezce to contradict 5o far as 1t tends to shake lus eredit by mjuring
:::::: v‘c‘la‘i‘.‘f,f"““ his character, no evidence shall be given to
contradict him ; but if he answers falsely, ke may afterwards be
charged with giving false evidence.
Eception 1.~—If a witness is asked whether he has been pre-
viously convicted of any erime, and denies it, evidence may be given
of s previous conviction.

Exception 2.~1f a witness 13 nsked any question tending to
impeach s impartiahity, and answers 1t by denymng the facts sug-
gested, he may be contradicted.

Tlustrations.

(d) A claim against an underwriter is resisted on the ground of
frand

Tho clajmant is asked whether, in a former txansaction, lie had not
made s frandalent claim. o denies it.

Drvidence 15 offered to show that he did make such a claim.

Tho evidence is inadmissible.

(1) A witness is asked whether he was not dismissed from o
situation for dishonesty. He denies it.

Evidence is offered to show that he was dimissed for dishonesty.

The evidence is not admissible. .

() A aflirms that on a certain day bosaw B af Lshore.

A is asked whether ho himself was not on that day at Caleutin.
Tle denics it.
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Esnlence 15 oflered to show that A was on that day at Caleutta,

The evidence 13 admissible, vot as contradieting A on a fact which
affects s credit, but us contradicting the alleged fact that B was seen
on the day in question in Labore.

In ench of thege eases the witness mighy, if his desial was false,
be charged with giving false evidence
(d) A1sasked whether his family has not had 2 blood fend with
the family of B, against whom he gives endence.
_ +Hedemes st Hemay bo contradicted on the ground that the ques”
tion tends to rapeach his impartinlity
Note.

1 The general rule s that o Witness' answers to relevant quesbons may be
rontradicted while his answers to wrelevant questions ought nat to be vontrads ted.
The reacan 13 that the toal wold otherwise be unnecessanty profooged,

2 Esception 1is taken from the 23th eection of the Common Law Procedure
Act, 1834

3 Eweption 2 13 taken from the judgment of the Exchequer Court in
Adorpey-fisneral v Matcheord, 1 Ex, 91

4 Read titastrations (n) znd (o) to 8 141, and scetion 15.

154. The Court may in its discretion permit the person whe

calls a witness to pat any questions to him which
Guesponby puty > -
tolnsown nitness ~ taight be putin cross-exammnation by the adverse
party.
Note,

Tho Cuurt will have to exerene this discretion when a switness unexpeetedly
turas out to be hostile to the party whocalle hie or ix manilestly intesested for the
other party or is unwmiling to give evlence or stands in & sitnation which patnzally
makes him ndverso to the party who desires s testimony. .

155. The credit of a witness may bo impeached in the follow-

ing woys by the adverse parly, or, with the
rmpestiing eredt o onsent of the Court, by the party who calls
Tt

(1} By the evideneo of persons who testify that they, from
their knowledge of the witness, beleve him to bo mnworthy of
eredit ;

(2} By proof that tho witness hans been bribed or has {aceep-
tod*] the offer of o bribe, or bas received any other corrapt induce-
ment to give his ovidence;

(3) DBy proof of former statements inconsistest with any
part of his evidence which i3 tiable to be contradicted ;

* Added by Sectson 21 of At XVITE of 1572
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(4 Whena man is proscented for rapo oran attempt to
ravish, it may be shown that the proscentrix was of generally
immoral character.

Ezplanation.—A witness declaring another witness to be un-
worthy of credit may not, upon his examination-in-chief, give rea-
sons for his belief, but he may be asked his reasons in cross-exami-
nation, and the answers which he gives cannot bo contradicted,
though, 1f they are false, he may afterwards be charged with
giving false endence.

Tlustrations.
(2) A sues B for the price of goods sold and delivered to B.
C says that he delivered the goods to B.
Evidence is offered to show that, on a previous occasion, he sard
that he had not delivered the goods to B.
The evidence is admisstble.
(d) A is indicted for tho murder of B.

G says that B, when dyng, declared that A had given B the wound
of which he died.

Evidonce 18 offered to show that, on & previons occasion, C said that
the wound was not given by A orin his presence.

The evidence 1s admissible,

Note.

1. In England the right of 2 party to contradict a witness called by himself
was long & duputed point, the right has been establshed by the Common Law
Procedure Act, 1854,

2. The credit of a witness may be impeached in another way also, viz, by
disproot of facta deposed to by the witness; sco 8. 5.

3. 1t is not necessary as in Englsh Law to lay a foandation for impeaching Lho
credit of the witness by first putting the very same guestions to the witness.

4 The offer of & bribe to the witness is no proof of the untrustworthiness of
the witness _Acceptance of the bribe must bo proved. dtlorney-General v. Intch- .
cock,, 1 Ex., 91,

5. Previous lable to —~Theso are as to
Televant facta or of the nature mentioned jn the exceptions to . 163

© It is very often inadrisable to cross-cxsmine nn adverse witnesyas to tho

roasons of his pronouncing & favoursble witness worthless.

156. When a witness whom it is intended to corroborato

) gives evidence of any relevant fact, he may be

1o Loestions teodinz  questioned as to any other circurustances which

deneo of relevant  he observed at or near to the time or place at

fact admusible. . .
which such relevant fact oceurred, if the Court



wre. 1591 THE EXAMINATION OF WITNESSLS 113

15 of opimon that such circumstances, if proved, would corroborate
the testimony of the witness as to the refevant fact winch he tostis
fies.
Tlustration
A, an accomplice, gives an accouny of & robbery in which he teok
part Mo deseribes varioss incidents unconnected with therobbery,

which ocenrred on his way to and from the place where it way commit-
ted
Independent evidence of thess facts Smay be given in order to
corroborate s evidence a8 to the robbery itself
Note
Tlua section makes admissible evidence which, withont bewngy exactly rclevant
1o the sento that 1t tends to prove relovant facte, 8 sulf sghly usefel fn corraborat-
mg o true witpsss and i ospoang a false one
157. In ordor to corroborate fhe testimony of o witness, any
former statement mado by such witness relating
Fotrm atements :
Former sl oy bo o tht same fact, ot or about the time when the
proved fo vorrobomate n P
Toiter tortimony ds {act took place, or before any anthonty legally
to same fact. compotent to mvestigate the {act, may be prov-
ed,
Note
L. Tha English rule upon tho subject s that alihowgh contrary statomenda
made by the witaess on some former oncaston wtthoat bring under ooth wre admss.
wble for the purposa of showing tho untruthfuluess of the witness, shll, sach
stptements when contistent wath the mitness’ evnlorcs canuot be geuved, Alardie
o Hedeaer, pago 258

2 Tho statement to ho ridmisublo mast kave been made before auy anthority
aﬁ“’\ competent 0 wvestigate the fact orat or about the time whon the fact
x placa.

158. Whenover any statemont, relevans under scetion $hirty-
two or thirly-thres, is proved, all matters may

What, matters may . .
be proved fn connec: bo proved, citherin order to contradict or to
S&em:ﬁh n!(;‘;;f“: corroborate it or in order to fmpoach or con-
gg““ Section32 ¢ firm the credit of tho person by whom it was
) made, which might have been proved if that
person had been catled as o witness and had denied wpon cross.

examination tho trath of the mutter suggested,

159. A witnessay, whilo nnder examination, vefresh his
memory by reforring toany writing made by
Mﬁ;‘_m’"”g = vimscl at the time of the transaction eoncern~
wg which ke iy questioned, or 3o soon afler-

15
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wards that the Court considers at likely that the transaction
was at that trme fresh in his memory. .

The witness may also refer to any such writing made by any
other person, and read by the witness within the timo aforesaid,
3f when he read it he knew it to be correct.

‘Whenever a witness may refresh his memory by reference to

When witness may any document, he may, with the permission of
nsceopy of document  the Court, refer to a copy of such document
torehresh memary: g, vided the Court be satisfied that thero is
sufficient rcason for the non-production of the criginal.

An cxpert may refresh his memory by referemce to pro-
fessional treatises.

Note
1. Refreshing memory by seference fo documenfs —In Eoglsh Law it iz
o refer to -epared after. had arisen. It isnot

P
liowover nocessary that the document itself should bo admissibie.

2. The document muet havo been prepared at tho timo that tho fact took
placo or 80 shortly after that tho facts wero freshin his memory at the time ho
mado the docament

8. When reference is mado to & document mado by another, the witness who
is allowed to refer mast have inspected the doenment at o time when tho facts were
fresh in hae memory and he must bave found 1t correet.

P P < "

wito rule on the point,
»not proved to bo & carrect
of tho facts marrated

160 A winessmay also tostify to facts mentioned in any
such document as js mentioned in scetion one
H:;":&'?:"‘{o:l;‘f:: bundred and fifty-nine, although le has mo
;'Lﬂg'."i”“““"s““““ specific recollection of the facts themsclves, if
ho is sare that the facts were correetly recorded
in the docnment.
Tlustration.

A book-keeper may festify fo facts recorded by Lim in books re.
gularly kept in the coursc of business, 1f he knows that the books wero
comc:lly Lept, although he has forgotien the particular transaclions
centered,

Note.
1t is doubtful af the phraze “any such document as i3 rlerred o in s, 259"
jncludea copica of documents alo,
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161 Avy wntmg refesred to under the provsions of the twa
Iast preceding sections wust Vo produced and
Nﬁ'j’,"ﬁ; ';Ct, ff,‘,'f,’:; shown to the adverse party, «f he requires it
e relsesh o gnoly party may, if he pleases, cross-eXaming
the witness thercupon.
Note.
The Enplish law allows the opposte parly o cross-examine only on the pmnh

referred to Utherwise be mnst make the document bigown evmience.  Na tuch
restriction appears m the Act

162 A witness d to produce a shall,” if
t is in his possession or power, bring it to

Prodackion of do- . - :
cutments Conrt, notwithstanding any objection  which

there way be to its production or to its ndmis-
sibibty. The vabdity of any such objection shall bo decided on
by the Court.

The Court, if it sces fit, may inspect the docnmont, nnless it
refers to matters of State, or take other evidence to enable it to
determine on its admissibility.

If for such & purposest js meecssary fo camse any document

. to Le translated, the Court may, if it thinks fie,

onznslation of &> gr00t the translator to keep the contents seeret,

unless the documont is to be given in cvidence ¢

and if the interpreter disobeys such  direstion, e shall Le held to

have committed an offence ander section one hundred and sixty-
six of the Indian Penal Code.

Note.
A Qocnment i8 8aid te bo in the power of & person who conhl effect its

pmdnc{mn erthar persomlly or by means of another. But a public docameat 19 ot s

1n the power of o clark ¢hnt he can oven bring it to Court withaut the permission of
tho head of tho off

2 Tha 1‘.‘1.« ot 0 . < -

: of the
of 8,123

163. When a party calls for a docussent which he haz given
tho other party notice fo produce, and suck
Giving nyevidonco . N
of document vallod  document is produced awd inspected by the
for ud prodaced ot party calling for its production, he is hunud to
give it asovidenee, if the party producing it
rerquives him o do so.
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Note

164. When a party refases to produce o document which he
has had notice to produce, be eannot afterwards
ofﬁgo':f,;f:ﬂ'd;';;‘f use the document as evidenco withont the con-
duction of which was
e O noey " sent of tho other party or the order of tho
Conrt.
Ilustration.
A sues B on an agrecment, and gives B notice to produce it At
the trial, A calls for the document and B refusesto produceit. A gives
secondary cvidence of its contents, B sceks to produce the docnment

itself to contradict tho sccondary cvidence given by A, or inorder to
show that the agreement 1s not stamped. He cannot do so.

Note.

esamiation, or to produce aml prove it as part of Jus oivn case.”—1ayroz, § 1615,

165 The Judge may, in order to discover or to obtain pro-

per proof of relevant facts, ask any question
‘m{“"n'l’:::!ll‘g::l’ L‘: Le pleases, o any fox:m, at any time, of any
orler production witness, or of the partics, about any fact role-

vant or irclevant,and may order the pro-
duction of any document or thing:and neither tho parties nor
their agents shall bo entitled to 1wake any objection to any such
question or order, nor, withont the leave of the Court, to cross-
examino any witness upon any answer given inreply toany such
question.

Provided that the judgment must be based npon facts declared
by this Act to bo relevant, and daly proved .

Provided also that this scetion shall ot anthorize any Judgo
to compel any witness to answer any ‘qucstion, or to produce any
Qocument, which snch witness would bo entitled to refuse to answer
or produco under sections one hondred and twenty-one to one
hundred and thirty-one, both inclusive, if the question were asked
or the decmuent were called for by the adverse party; nor shall
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the Judge ask any cuestion wineh st would be amproper for any
other person to ask under sections one hundred and forty-cight or
one hundred and forty-nine; nor shall ko dispenso with primary
evidence of any document, except m the cases herein-before
cxcepted.

Note.

I The roason of the vule vu thie Section ~Sce Introduction in Stephen's Tntro-
duction to the Evidence Act, he remarks —

“When n man has to inquire nto facts of swhickh 1

14w Leelyliung Waieh wad not velevan
meaning of the Evidenca Act. A Judge or Mamstrate in Tndi Fone.
perform duties which in England woul

Ho has to suft ont the truth for himsel .

of n menta N

2, Read ss 208, 209 and 520 of the Crim Troc. Codo and ss 120 and 171 of the
Cir. Proc. Cade

3. InIndia the Judgeis bonrd 4a wavant
parties do not object. The @ L
Lut »f & relevant fact 18 altows . .
not objected, 1t will ok most

4 The reason for tho protectron trom liabulity in cross-cxamination s given in
E.v. Shakaram Mukundyt, 11 B. 1. G Rep., p. 106,

166. In cases tried by jury or with assessors, the jury or

a8sessOrs may put any questions to the witnesses,

Toner of jury or  throngh or by leavo of the Judgo, which the
axessors t0  pub . . . . C

questions, Judgo himself might put and which he considers

proper.



CHAPTER XI—Qf Improper Adnussion and Rejection of Evidence.

167. The improper admission or rejection of evidence shall

not be ground of itself for a new trial or reversal

ml’:&;é‘ﬂ:’?‘,‘n‘p,ﬁ’; of any deecision in any ease, if 1t shall appear to

for reccption ofevi  {he Court, beforo which such objection is raised,

that, independently of the evidence objected to

and admitted, there was suflicient evidence to justify the decision,

or that, if the rejected evidence had been received, it ought not to
have varied the decision.

Note.

This role {3 sabstantially *-~
Dut there is a dilferenco betweer . »
Indin Law. In Englind whert . . .
nnssion and rejection of evidenec . i e
the verdict of the Jury. In India where the Judge is tho sol judgo of Jaw and fact,
it will Lo atways open for the Appeliate Conrt to say that the improper rojection

R L .
N rr PR

st u theduty of thew Lordshipe, who are judges of fact, in sucha case as thix, to
comader whether, thrownng aside the evsdence which ought not to have been admtied,
there shil remains suficient evidence to support the deerce.”

Ml Tl e o £ oty a7 amacp S 1 Hament £ 4t o wa e

Jocted, it must sct nside the conviction

Tho ruloin this section is appliciblo to crimiml as well as civil casca. f v.
Harilole Chandar Ghose, I L. R, T Cal., 207,

2, Where cvidenco had been improperly admitted in the court of first instance,
and tho remaining evidenco is msuficient to sapport tho judgment, the party in
whoso favoar the court of first instance, pronounced judgment is not cntitled to

 dipeas b o EndE 1 SR SRR A T
. . i . v . »

3. Whero s relevant faet is improperly allowed to be proved and tho opposita
party docs not ihen and thero object, ho will not bo alluwed to do ro o appeals
therefore althonzh the procedare of the court of first fnstance is crroncous, the party
will not geta new tnalon that account. Lalp Singh v. Bayed Akram Ser and
others, 38 In IRy 235, & Mard Rudded Currsev. 8. V. Muthw Baman Chetty,
3B LK, 10

4. Fridenen cannot o maid to he  improperly admitteil metely boeaate it has
Leen ndmitted at an improper stase of tho procecdings, unleet fndond the party
bas Leen prejudieed thercby. Goshaos Tota Rawm v. 2ya Beckmam Dollab, 12
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M I A8 But the admission of additional cvidence in appeal without rocording
reasons for_admission i sccordance with f. 663 of tho Codo of Civil Procedurc is
amproper admission of enidence, Makarae Jagadindra Banware Qobind Dahadur
v. Bhabatarins Dasi, 5 B. L R, Ap. 5%

5. Where there is improper rejection of enidenco affecting the decision, the
proper course is not to order a new tnal bus to procecd in accordanco with the pro-
visons of & 563 of tho Code of Cinl Proceduro, quoted below.—

“Tho parties to an appeal ghall not bc enht\cnl to produce additional evidence, whether oral
o documentary, m tho Appollate Court.

{a) the Court lgnlnsl ‘whose decree: thu sppcal is made]retusca to admt evidence which ought
to havs been admatted, o1

(8} the Appellate Com't requires any document to be produced lnr nny witncss to bc examine
ed ta enalle 1t to pronounes judgment, or for any other substantial e

the Appellate Court may allow such evidence Lo bo produced, or dncmncnt tobe reccived, or
witnges to bo examined,

Whenever uddmvnnl evidence is Idm.\l!zd by an Appellate Conrt, the Conrt £hall record on
fta procecdings the reason for such admsstor

6 The fact that witnesses hnvo Imcn discredited by tho lower court i no ground
for appeal nnless it s ar from tho attached to certain cir-
cumstances in the case that the luwcr court was wrong. Musadce Mohamed Casum
Sherazee v, Mirsa Ally Mohamed Shostry, 6. M. 1. A , 27,

7. Rcmﬂ also Sections 423 and 537 of tho Code o!' Criminal I’mccdnm.




SCHEDULE.

Numberand year

Titlo,

Extent of repeal.

Stat 26 Geo 1II
c 57

Stat 13 & 15
Vie ¢ 09,

Act, XV of 18532

Act. XIX. of
1833,

Act ILof 1835,

At 1 of 1568

For the further regnlation of the
trial of persons accused of certain
offences commitied in the East
Indics; for sepealing so mach of
an Act, mzdoin the twenty-fourtl
{m of thereignof hi present

Majesty (ntituled, An Act for
the betterrogolation and manage-
ment of tho affurs of the Enst
Tndha Company, and of the Dri-
tigh possessionain Indht, and for
establishing a Court of Judicature
for the moro speedy ond effectual
trial of persons accused of offen-
ces committediatho East Indies),
a8 roquires the servantsof the
Enst [ndia Company to deliver
inventories to their esiates and
cffecta, for rendering the laws
more cffectual against persons
unlawfully resorting to the Past
Indies; ond for tho more easy
proof in certam coses, of deeds
and writwgs oxecated in Great
Bntain or India.

To amend the Law of Evidence
To amcnd the Law of Lridence

To amend the Law of Evidence $a
the Cinl Courts of the East
India Company in the Bengal
Tresidency.

For the farther improvement of
tho Law of Evidence.

For simplifying the Proceduro of
tho Courta of Criminal Julicature
vt cetahihished by loyal Charter.

Tho General Clauses Aet, 1863

Section thirty-eight = far ag
it relates to Courts of Juse
tice in tho East Iadics.

Section eloven and so much
of section ninctecn a3 rela.
tes to British Indin.

So much s hax'not been here-
taforo repealod, saviog sec-
tivn 12.

Section ninctecn.

8o much 83 hasnot been here-
totore repeated.

Seetion two hundrodand
hirty-scren.

Scetlans seven and cight.




THE

INDIAN EVIDENCE BILL.

Speech of the Hon’ble Mr Strencw on presenting the rcport of the
Select Commuttee on the Bill to define and amend the. Law of
Evidence.

(81st March 1871.)

f

1 rErt that I owe an apology to your Lordship and the Council for requesting
their attention to a second speeck upon a parely legal subjoct after the one which
1 delivered a week ago upon the Limitation Act. On this occasion, however, I haro
to explun the position of & measure porhaps as important as any that has been
passed of late years by the Tndian legislatare, inasmuch as if it becomes law, it will
affect the duly sdmimstration of both cival and criminal procedure throughout the
whole country. Morcover, the subject-matter to which the Bill refers is one of deep
and wide gencral mterest, for a Law of Evidence properly constructed would bo
nothiog Iesa than an appheation of tho practical experience acquired in Courts of
I to tho problem of inquiring Jnto the trath as to contraverted questions of fact,
howerver imperfectly it may have been sttamed.

“Thisis the olject which has been hept in view in framing the Bl which the
Committeo append to their report, and which I am now to describe u o general way
to your Lordship and tho Council

“ 1 will tate, in the first place, the bistory of the measure down to the present
time. 8o far bick as tho year 1868, the Inditn Law Commissioners drew a Draft
Evidenco Act, which was sent ont to this conntry, and introduced and referred toa
Sclect Committeo by my friend und predecessor Mr. Maine. The Bill was circulated
for opinion to the Local Governments, and was pronounced by every logal authority
to which it was submitted to bo unsmtabla to tho wants of this conntry. In this
view the Committec concur for rcasons which I need not state in detail on tho
present occasion, ns they fre fully stated in tho report which I preseat to-day. T
may observo n general, however, that the principil reasons wera that tho Bill was
not suliciently clementary ; that it was o eeveral respects incomplete, and that, il
it became Law, it would not supersedo the necessity under which judicid ofcers in
this country 8ro at present placed of acyuainbing themselves by means of Enghsh
hand books with tha Enghsh law upon this subject. Tho Commisswoners’ droft,
indecd, would handly bo intellizible to a person who did not enter upon il e stady of
it with a consideriblo knowledge of the English law, Under theso circumstances
a new draft was frimed, which we row proposo to print and circnlate, and en which
1 hope to receive the op.uions of the Local Goveruments and Mizh Courts in ke

<
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course of the summer, say, by nevt September, so that their eriticiams may Dbe
dehberately weighed, and the measure may be finally disposed of by this time next
year,

“ The report of the Committee explains very fully the scheme of the Bill, which, of
conrse, 13 of considerable, though not, I haps, unwicldy, length, and enters fully
mnto the reasons which have led ng to adopt its leading provisons I will not seary
the Couneil by going into all these questions on the present oceasion. I will confino
mysclf to syying that I trust that those who will havo to exiticise the Bill wall begin
by studying tho report, which has been drawn up with great care, nud which, as
well as the Bill atself, forms a connected and systematic whole The general object
kept wn view in framitng the Bull hos been to produce something from which a student,
might denive a clear, ive and distinct k of the subject, withous
nmnecessary labour, but not, of course, mithout that degree of careful and sustained
attention which is nocessary in order to master any important and intricate matter.
Tt is by tlus standard that the Committee in general, and { in particular as the mem«
ber m charge of the Bill, desire that it may be tried.

“ With this reference to the Bill and tho Report of the Committee, T proceed
o discuss the general questions connected with the subjeet, and to mention 8 fow
of the leadig features of the measure,

* 1 suppose that T may assume 6s generally ndmatted the nccessity which exuts
for legislation on the subject of evidence in Brtish India. It would bo exceedingly
difficlt to say precisely what, ot tho pregent moment, the law npon tho subject
cortainly 15 To some extent—t 1s far from beng clear to what exteat—and in
somo parts of the country—-though questions might bo rused 0s to the particuler
parts of tho country—the English Law of Evidenct appears to be in force in Batish
Iadia, Whatever may bo the theory, it both 1s and will continae tobe o in practico,
for if the English Law of Evidence has not been introduced into this conntry,
English lawyers and quasi luwyers have, and they hawwve been dirccted to decido
ncconding tothe law of puatice, cquity, and guod conscieace  Practically speaking,
these attractivo words mean hittlo more than an jwmperfect understaniling of jmper-
Iect collectiqns of not very recent editions of English text-books. It is difficall to
amagine anything much less satisfactory than euch n state of the lawas this A
g0od deal may bo saud for an elaborate Iegal system, well understood and strictly
ndministersd A good deal may bo saud for nnaided mother-wit and natoral shrewd.
nesty but & half and half system, in whichavast body of haif-ondertood haw,

totally destitute of arrangement and of uncertain suthonty, maintains o dead Allve
by no means easy to praise
e in 12 A

existence, i3 a state of things whichst is

. . ' - . exis-
. . . . N . +tho
. . - . oot . B - one.

. .
1t would conniseof ono rule, to this eect—All rulesof eridence are hereby abolish-
od# I beliove that the opinion thos vigorously expressed s really held by & large
number of persont who would not asow it so plualy. There is, In short, in the foy
world, inclading in the expression the majority of Indian cirilans, an {mpression
that rulesof evidence ury techaicalitiey invented by lawyers pristipally for what
Eentham called fee-gathrang purposes, and of no real valuo sa the Investigation
of trath. 1 cannot admit that this impression Isin any degree correct. 1 belicve
that roles of evidenes ase of very great value in all inquincs icto matters of fact,
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and in puticul in wquirios for jadicial purposes, aad that it is practically imspos-
sible to investigate difficult subjects nithout regnd to them

* It is worth while to 1llustrate this polat a httle, becanse the necessity l'ur roles
of evniderice rests upon it ; but strong proof of it 1s to be found 1n the fach that in all
ages and conntries there have been rules of eridence In rude times and amongst
primitive people, the task of armving at the trath as to matters of fact was regrded
as #0 hapeless snd difficult, thatrude arbitrary substitutes for any sort of rational
procedure wero provided in the shape of ordeils and judicial combats. Where
people began to obtah ghmpses of the true metheds of investigation, they scom to
barve considered as almost supernatural skill what 1z our days would fall within the
scope of averaze police officers or attorney's clerks. Tho delighted wonder which
was displayed by the jews, according to the apocryphal story of Susannah and the
Elders, at what a lega! friend of mne used to call ‘ that very feeble cross-examination
of Damel's about the trees,’ 1s a good instance of this. At a lator period, arbitrary
rules of evidence began to be formed Such a fact must be proved by two, eye-
witnesses, sach another by four, such another by seven Tosay nothing of European
systems, m Winch such rules were i force, the Ilediya is full of them,
These rales wero neser mtroduced 1n their full force inty England, but the system
swhich was adopter, orrather which grew up by degrees, was of a very mixed and
exceedingly smgular charaoter  Part of 1t consisted of rules declarng largo classes
of witnesses to be Part was i with the English
system of special pleading, which was 8o contrived as ty define with extremo pre-
cision the facts upon which the partics differed, or were, s the phrase gocs, at issne,
Part were the result of tho practical experienco of tho Courts, and these wero by
far the most valuahle portion, in my opimion, of the English Law of Evidence  Most:
of the other rules have indeed been cut away by legislation, and the rules which
still remain may fairly bo taken to bo the nett result of Enghsh judicial experience
o modern times. In the most general terms, theso Tuley are—

1. that evidence muost be confined to the issue;

2, that hearsay is no evidenco,
3. that the best evadence must be given s
4. rales as to confossions 2nd admissions ; i
5 rules as to documentary evidence.

1 have two genoral remarks to mako apon them

The first is that they aro sound in snbstanco and cminently usefulin practice,
and that when properly they are ta afford \ assig-
tanco to a1l who hare to take part in the admintstration of justice.

*“Tho sccond s that I belicso that no body of rules npon any important. subject
wero ever expressed 50 loosely, in such an intricate m:umcr, or at snch intolerable
length.

* Tt §s necessary to prove tho first of these pmpostf.mns. in onler to justify the

of the Committec that the sub: of the rules in question ghould
Vo introduced ya tho form of express law into this country, It ia neceswary toprave
tho sccond proposition, in onler to Justify the attempt mada in the Bill to redace
the rules to order and system )

* First, then,ss to the proposition that the tulesin question are substantially
cound, and do far more goml than harm, even in their prescnt confused condution.
The proof of this ie, I think, to be found ina comparisan between the proceedings
of English Courts of Justico an? thoss of countrics which kave no gach ralcs, Sad
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between the proceedings of Enghish Courts 1n which these rules sre, and thosa n
which they aro not, understood and acted upon, As o prehminary remark, I think
I ought to obscrve that the knowledgo of these rules possessed by Lnglish lawyors
13 denrved far more from the daly practice in tho Courts than from theoretical
study  Many Enghsh lawyers know by habit, almost instinctively, whether this or
that (to nse the common phrase) 33 or Js pot evidence, althongh they haro hardly
given tho theory of tho matter a thought Peactice, therefore, aud not thcory,
affords the trup test of tho value of these rules. In fact, the clamsy, intricate,
ambigaous, and 12 many mstances nbyurd, theory by which the riles of esidenco
are connected together eame after the emmently sagacions practice which they wero
intended to Justily and explain.  What 15 the proctical effoct of theso rulea?® Imay
perhaps bo permitted to answer this by refernng to a book which I poblished in 1563
on the enminal laws of England, and which contains, amongst other things, an
analysis of severnl celebrated trals, English and French.  One object of that analssis
was to contrast theoffect of the presence and absenco of rules of evidenco, and Y
thnk that any ono who would take the troublo to compare thoso trials together
carefully would agree with mo mn the conclusion that tho practical ‘effect of the
Enghsh rules of enidance 1n thosa cascs was to shorten the prozeadings enormausly,
and at the samo time to conselidite and strengthen them, keeping out nothing that
a reasonable person would havo wished to have before him as materials for his
Judzment Tho French system, on tho other hand, which dispenses with all rules
of emidence, got, at loast 1 thoso cases, no other result from tho want of them than
floods of wrelevant gossip and collateral qnestions enough to confuso and bewilder
the strongest head  Agam, compare tho proceedings of an ordinary Court of
eriminal Justico with the proceedings of & coart-martial, in which the rulea of ovi.
deneo oro far dess strictly enforced and less clearly understood  An ordinary
eriminal Court never gets very far from tho point, but a coart-martial continnally
wanders nto questlans fur remote from thoso which it was nssembled to try,
Nottung, for nstance, is more common than to sce the prosecntor chango places,
ng1t were, with the prisoner, or to find collateral isstes parsued till tho Court finds
atsolf engaged 1a determuning, not whether A was grilty of o military offence, but
whether Z told a falschood on somo perfectly irrclevant aulyeet. Ina caso which
1 nell recollect, It testificd agunst A B being cross-cxamined to his eredit stated
a fact not otherwise relevant to tho enqairy. % denied the fact which B aflemed,
and mnde farther statements which wero contridicted by intrrmediate letters of the
alphabet. « No judze can possibly bo expected, by tho mero Iight of nature, to know
Yz to sot hmots to the eaquiries in which ho fs enzazads yet if ho does not, an
*ncaleatablo wasto of tuno and energy, and & grest weakening of tho suthority of
Lis Court, {s suroto follow. Active and zealous adrocates, who, hare norules of
evilonce to restrnin therr 2el, would haso it in their pawer to pervert the adminis.
tration of Justice to the bascst purposes, and to jnflict immense Injary on every
cfass consieeted with it, duvetly or remotely < that might, and often wonld, i such
Jande, be mada the exense for teaing open okl quarrels and reviving questions Liid
at rost, snd giving frosh nnimoa to scandal long sinco exploded ; aml tho main
question would freqacntly bn Tost sight of fna clond of Smitating and nseless collateral
ferues. T way bo escased for referring to my own expenenco at the far in flias-
tration of thit.  Appeals azaints orders of afilation nasl fnvanably fo produce an
amount of perjury and cvonnter perjury which I ahould think it wonkl bo diffeult
tn exceed in nny country,  In certaln parte of the eountry, itwas a point of honour
f.r the fricadsof the patative father and of thy mother, respeetively, to ‘poto
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se=aron to swear for hum, or her,’ as they used to sag. No ono who did nob take part
1n sueh cases could imagme the strange ramfcations of falsehood and contradic-
tion mto which 2 hotly-contested case of this kind would spread, or the number of
1mputations thrown on the honesty aud chastity of the diferent witnesses, male and
female If 1t had not been for the rules of evidencoof the reputationsof half the
population of the village wonld have been tom in picces. The roles of evidenco
kept matters to a point, and so mmimized the evil, but Lthe parties, to the witnesses,
und the attorneys, all appeared to me £ be, ono more ansions than another, to fight
the matter out till the very last rag of character had been stripped off the back of
every man, woman, and ¢hild, whose namo was 1 any way brought into the dis-
caswon  The Freach Courts display thidevil in an aggravated form, Inthe Work
to which L have already referred will bo found nn aceonns of tho trial of a monk
named Leotade for marder If disposed of undertho Englsh rules of ovidence,
1t could hardly have takenmore than & day or two ab the most. In tho French
Court, it lasted for, I thuk, about three wecks, and branched ont into all sorts
of subjocts  Ono witmess, i particular, was discovered to have seduced a girl seven
years before, and Jettera from her to him wero read to throw light on hus character.
He naturally wished to give Ius own account of the transactions, but was stopped
on the ground that a hne mast be drawn somewhere, and that the Court chose o
raw it betsveen the pownt at which an irrelevant slur had beon thrown on his char-
agter and the pownt ab which, had been permitted to do g0, he mught have given an
equally irvelevant cxplanation.
1t isnot, however, merely for the purpose of confining julicwd proceedings
within reasonable limits that sules of evidence ave usefal Thoy are also of pre-
eminent, importanco for the purpose of protocting and gmding the judge in the dis-
chargo of hus daty, Therois a sensa fn whick it may be said with perfect trath that,
even legislative power ia unequal to the task of sholshing roles of evidence ' No
Qoabt, it 13 competent to the legulature to provide that mo rules of evidence shall
have the forcs of Luw ; but unless they cxpressly forhid all Courts and Judges to act
npon any rales at all, or £o lsten to any argaments g3 to the manner 1o which they
shall exerciso the diseretion with which they are invested (propomtions too absurd
to state or to discuss), the Tudges imfallibly will hear, and will be gaided by, argu-
ments upon the sabject, and these arguments will ba drawn from the practice of
‘Cnghsh Courts, Morcover, the Coarts of Appeal will exercise their own discretion
in the matter, and thus, by degrees, the system would grow up again in the most
brous, chaotic and of all ivablo shapes The plain truth is,
that there is only ono possible way of getting r1d of the law of evidence, and that is
by getting nd of the adminstration of justice by law gers and retarning to the system
of mere personal discrotion,

“ 1t may bo that somo persons wonld hike this policy, but T sapposs it is one which
T need not discrsy

“ 80 far, T have considered the rules of evidonco merely a3 they conduce to the
jmportant practical objects of Lecping proceedings to the point, and of proteeting
and supporting tho Judges T must now say o fow wordson their value as farnishing
the Judge with solid fests of trath. I fully admit that their valme in this respect is
often exaggerated and misconeeived ; but I think that, when the matter is fairly
stated, it wall be found that they hvea real, though it may be deseribed as a
nezative, valao for this parpose, There are £wo great problems on which tho rales
of evidence throw no light at all, and on which they are not fttsnded to throw any
tight, and it must be admitted that those problems are by far the most importaut
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of any which a Judge has to solre. No rulo of evidence that over was framed will
assist @ Judge fn the very smallest degree in determining the master question
of the whole subject—whether, and how far, ho onght to believe what the witnesses
sny ? Again, roles of evidence are not, and do not, profess to be rules of logic.
They throw ro light ot 2ll on a further question of equal importance to the one just
stated  What inference onght the Judge to draw from the facts in which, after con-
sidering tho statements made to kim, he believes? In every judicial proceeding
whatever, these two questions—Is this true, aud, if 1t ia true, what then ®=—ought to
bo constantly present to the mind of tho Judge, and it must be admitted, both that
the rules of evidence do not throw the smallest pottion of light apon them and that
persons who are absolutely 1gnorant of those rules may give 2 much better answer
to each of these questions than men to whom every rule of evidence is perfectly
famuhar. I think that a more or less distinet perception of this, coupled with
of the which bave gometimes been made on
ehalf of the rules of evidence, are the principal retsons for the distrust and dishike
with which they are at times regarded, This dishke, I think merely a particular
appheation of the valgar error which 1n so many instances leads people to deprecate
art in compartson with nature, as if there were an opposition between the two, and
assf art in all cases did not presupposo and depend npon nature. The best shoes
the world will not mako a man walk, nor will tha best glasses make him sco; and in
just the sams way, the best rulesof evidence will not supply the place of nataral
sagacity or of & taste for and traimng in logtc, but 3t no moro follows that rulea of
endence are nseless as guides to truth, than thatshoes or glasses are useless as
assmistances to the fect and tothe eyes. The real wse of rules of evidence in
ascertaining the trath consiet in the fact that thcy supply megative tests, wars
rnated by very long and varied experience, as to two great points, the .relevancy
of facts to the question to be decided by the Court and the sort of evidenco
by which particular facta ought to bo proved. They may in the roadest and most
yopular form be stated thns i—
“If you want to arrivo at tho trath asto ang matter of fact of scrions importance,
observe the follow ing mazims i—

“Firet, if yorbelicf 1n the principal fact which yon with to nsecrtain is to be,
after all, an inferenco from other facts, let those facts, at all events, bo closely con-
nected with the principal fact in somo one of certain specific modes Secondly,
never believo in any fact whatever, whether 1t is tho fact which you principally wish
to determine, or whether it 18afact from which you proposs to infer the existence
of tho principal fact, until you have before you tho best evidenca that s to bo had;
that isto say, if tho fact fsa thing donc, have before you some one who saw it dons
with hisown epes s if it was a thing said, have beforo you soms ono who heard it said
with hls own cars « if 1t was wntu-n paper, have the pnpcr beforo you and read it
for yourself. This plic An fons apart—iy the teuo
casenco of the rules of evidence, and I think that no one will deny, either that
these rales sro in themsclyes eminently wise, or that they are Ly no means so obvious
and gelf-emident that the mero unassisted natora! magneity of judicial officers of
evcry grade can bo trosted ta grasp thewe foll meamag and toapply them fo the
practical questions which anso jn the admsnistration of justice, with no ssistance
from any expreas law, I do not wish to exaggerate, but 1 must add, that T sttach
coemiderablo moral and speculative value to theso rules.  If they ars firmly prasped
by Courts of Justice, and nigidly insated wpon 1o al] practical matters which come
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b-fore the Conrts, they will gradually work their way amongst the people at large,
and furnish them with testa by which to distinguish between creduality and rational
belief upon 3. great varisty of matters which will boof vast importance I onght to
2dd that the good which they are calenlated to effect can be obtained only by erect-
ing them 1mtolaws and ngorously enforcing them. When thug is dome, T fect
confident that expenence will be continually adding to the proof of their value
“a far, [ have tried to prove the proposition that the Enghsh ruled of cvi-
dence are of real solid value, and that they are not o mere collection of arbitrary
eabtletics which shackle, mstead of guiding, natural sagacity. I pass now ta tho
noxt proposition, whieh 19, that these rules are cypressed in a form so eonfused,
sntricate and lengthy, that 1 13 hardly possible for any 0n0 to learn their trao moan-
ing otherwiso than by practice, an which may be avoided
by a careful and systematic distribution  For the proof of this proposition, if fn-
deed it 13 disputed, T can only refer 1n general to thd English text-books on the sube
Ject They form 3 mass of confusion which no one can understand wntil, by the
aid of long practice, ho learns tho wntention of tho diferent rulos, of which thoy
heap together le and often & 1 am far from
wishing to impnte this 23 a faulb to tho industrions, sod in meny cases
authors of theso i They, like all other hand-books, aro
intended for immediate practical purposes, and are mere collections of enormous
masses of 1solated rulings, generally relating to some very minute point. It was
necessary, therefore, that they should be arranged, rather with yeference to yagno
. catch-words with which the ears of lawyersare familar, than with refercnce to
theoretical principles which it has never been worth any lawyer's whilo to in-
vestigate,

“The condition of the law of evidence, a3 well 23 the condition of many other
Dranches of the 1aw of England, affords continual illustrations of the extraordinary
intricacy and difficulty which arises from the combination of the very greatest
practical sagacity with an absence of sound theory, or, what is still worse, with
tho presenco of unsound theory. No one who has not seen it could possibly imagino
how ohscure the meanmg of a clever man may becomo when he is forced to squeezo
it into the terms of a theory which does not £t it and i8 not true. T will mve one or
two illustrations of my meaming  The exprossion * hearsay ia no evalence’ early ob-
tained conaderable currency ia tho Eoglish Courts. Ina general way, its meaning
ia clear enough, and, what is more, is true, but, when consdered as the scicntific ex-
prossion of & general trath, from which rules can bo dedaced in  particalar cases, it
is 1accarate, faulty and obscure to the last degrec. The objections to it are, that
Doth ¢ Hearsay’ and ! Evidenco’ are words of the most uncertamn hund, each of which
may mean soveral dufferent things. For instance, bearsay may mean what you
have lcard & man say, and this 13 its most obvious meammng; but it is dif-
ficult to imagne a grosser absurdity than the assartion that no oze is ever to prove, ia
o judiciat proceeding, anything sud by any other person. * Hearsay, again, may bo
taken to mean that wiich a person did not perceive with his own organs of percep-
tion j but this isnot the natural senso of the word, and it §3 almoet amposaible 1n
Practica to divest a word of ita natural meaning

“Tho word *evidence’1s also exceadingly ambiguous It maaywmean that whicha wite
ness siyin Court. It may meanthe facts to whidd ho testifies, reganded 23 a ground.
work for further mference. Notwithstanding this, the phrase * hearsay i# ho enidence,”
Lesng emphatic and casv to recollect, stuck mnthe ¢ars and in the minds of lawyers, an
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has been faken by many text-writers as the principle on which their statement of
the most mportant branch of the law should be arranged  They accordingly toox
to describing as hearsay every fact of which endence was by Jaw excladed;; in short,
they turned * hearsay 13 no evidence” Into * that which 13 not evidence i3 hearsay
They didnot, however, do this expressly ; they did iz by describiog as exceptions to
the rale excluding hearsay all cases 1n which evidence was admitted of anyrhing
whch woald have been excluded but for sueh exceptions. This 1s so intricate 2
statement that I can hardly expect the Council to follow me, but I will give an
flastration of what Imean  The gquestion 13, whether a piece of land belongsto A
or B, A saysthatit belongs to him, because his father C bought it from D, who
bought tfrom E, and he prodncesthe deeds by which he conveyed the land to D
and D conveyed it to C  Now,as D and E are not parties to the suit between 3
and B, aad a3 A cannot of his own knowledge know anything of the transaction
Between them, Enghish text-writers call the deed between D and E *hearsay s
and, accarding to Mr. Pitt Taylor, the rale which permits sach deeds to be given in
enidence 1s the third cxception to the rule which excludes hearsay. One of the
Judges, i I am not mistaken, called snch endence ¢ written hearsay,” and so indif-
crent are Enghsh lawyers i general to the abuse of language for the eake of
momentary convemence that it probably never struck him that thiswas a contra-
diction i terms I think, however, that 1t is hard to expect people to understand,
bearin rund, and follow aut in allits ramiGications & system which employs langnaze
in such s peculior manmer as to call ancient deeds ¢ written hearsay? To talk of
hearing a document is Jike talking of seeing & sound.

“Inow torn tothe ambignity of the word" evidence,’ to which I have already
teferred  As I have just said, * evidence’ sometimes means a fact which seggests an
mference  For instance, 1t 13 common to say,— Recent possession of stolen goods 18
evidence of theft,’ that 15, the fact of such posscssion suggests the nference Of
theft At other times, and Ithink tmore frequently, ‘ evidence’ means what a wite
ness actually says 1= Court, or that which he produces. For instance, we say tho
endence which he gave was trne I might occupy, I will not say the attention, but
tho time, of your Lordship and the Coancit for hours if I were to atrempt to de-
scriba the amonnt of confasion and obscumty which the neglect of this mmple and
obvions dustinction has throwa over the whole sabject. I will content myself with
observing that it prodaces the effect of giving a donble meaning to every expression
into which the word ‘evidence,’ 18 ntrodoced ¢ Cireumstantial evidence,’ * hearsay
evudenco,’ fdirect evidence,’* primary evidence,” ¢ best evidence,’ have each two sots
of meanings, and the result is, that it is almost impossible to armive at a elear and
comprehensivo knowledge of the whole subject, or sco bow s varons parts aro
velated toench other, without anamount of study, thuaght, and practical acquamntancs
with tho actoal working of the rules of evidence which few

people are ina ition
to bestow upon the subject. Pm‘ )

T may apponr to ba detatning the Conncrl unduly npan merely verbal questionts
bat Tthink that it i1 & common faalt to under-rate the importanss of accarats
Iangunge, p larly in regard to the fund: terms of any particalar branch
of knowledge. Inrezard to law, I havenot the feast doubt that a very large propor:
ton of the fotriey and dificuliy which witach to 3t is dne to the fact that proper
pafns have never been bestowed on the definition of 3ta fundamental teyms. Whnt
could bemado af Fuchid if e wero not quite sure of our meaning when wo spoko
of a point, a Tiae, a circle, paraliels, and perpendicolars? such a defect would render
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Geometry impossible, and the defect which makes large parts of the law almost
unintellymible, and beyond all measare cumbrous and wnwieldy, is precisely analo-
gous to 1t 1n prmeiple I beliove that, 1f 1te fundamental terms were defined as
clearly as the term ‘law’ was defined by the late Mr. Austin, the study of law would
become comparatively easy, and i many cases attractive for its own sake; that its
bulk mught be diminished to & dogree of which people in general have hardly any
conception, that the expense of its admi ion might bo greatly dimumished, and
that comparative certainty might do away with o very large amount of needless and
barassing Libigation
¢ 1 shalt now proceed to describe, shortly, the prineiples on which the Draft Bill of

the Commuttee has been framed In tho first place, we thonght it necessary to fix
the sensc in which the fundamental terms of the subject should be understood, and
for that purposo we define ‘fact,’ ‘evidence,’ * proof,’ ¢ proved,’ and eomo others as
to whieh T will content myself with a reference to the report It seemed toue that
the remainder of the subject would fall under the following general beads -—

1 —The relevancy of fact to the issues to bo proved.

2 —The proof of facts, according to their virtue, by oral, docamentary,

or matenal evidence
3.—The production of endence in Court
4 —The duties of the Court, and the effect of mistaken admission or rejec-
ton of evidence.

“These heads would, we think, be found to embrace, and to arrange in their
nataral order, all the subjects treated of by English test-wnters and Judges under
the general head of the Law of Evidence. [ will suy a few words on thew refation
to each other, and of each of them m tarn.

*The main feataro of the Bill consists 1n the distinction drawn by 1t between the
relevancy of facts and the mode of proving relevant facts. The negloct of this dia-
tinction by Enghsh text-writers, no doubt, arises from the ambignity of the word
" evidenee’, to which I have already referred, and is tho main canse of the extreme
difficulty of understanding the English law of evidence systematically. Iwill shortly
llustrate my meaning. A says, ‘Z committed murder’ First of all, this ia a
fact—something which could bo directly perceived by the sense of hearg and dus-
tinctly remembored afterwards Now, whether this factis or is not relevant in o
particular case depends upon s variety of circamstances If the question is, whether
A wes guilty of defaming Z by accusing him of murder; or yehether Z had a motiva
for assaulting A, becanse A said that he had commutted murder; or if Z is acensed
of murder, and tho object is to show that, when A charged him with it, he behaved
pa if be wore guilty, and in many other instances which might be pat, the fact
that A spoke those words is clearly relovant. But if tho quostion is, whether Z
actually did commit murder, the fact thit A thought #o or said so, gencrally speak-
ing, is not relovant. Supposing, however, that the fact is relevant on some one of
the grounds just mentioned, or on any other groand, whaterer be the ground on
which tho words aro relevant to the matter under inquiry, it s obviona that the
words thomeelves ought toba satisfactorily proved, and the rale of Englith Law—and
wo think it §s 6 wise rule—is that they must be proved by the assertion of some
wtness that he heard them said with s own ears  English text.writers throw
together theso two classes of rules under the head of Mearsay. They Iy down the
general rule that hearsay is no evidence, meaniog by it that certaln elasses of facts
alled hearsay aro tobs treated as irrelevant to the determination of particular

[
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questiony, and a s neccssary o look throngh 4 fong hst of evceptions to that rule
in order tosec whether, in o particnlar case, A’ atatement may or may not Le
proved. If you find that 1% can be proved, the question is, how can it Le proved ?
and you propose to prova 1t by a witness who says that B told hum that he heard A
eay so  Again, you aro told, ‘ hearsay is no evidence,’ but this timo the expression
means, not that tho fact is irrelevant, but that the testimony by which it 18 pro-
posed to prove the fact is improper. Ono extreme inconvemence of this is that the
most 1mportant part of the English law of evidence is thrown rmto the most intr
cate and inconvement of all possible forms, that of a very wide negative, of most
uncertain meamng, qualfied by a long strng of cxceedingly intricato exeeptions.

* No ono who has not gone throngh tho process of learning the law by mera rule-
of-thumb practice con 1magwno the degree of needlcss obscarty and difficulty npon
this pomt, of the cmstence of which he becomes gradaally conscions, It wonld bo
perfectly farr to say to almost any BEnglish toxt-wrter, ‘yon toll me, at enormous
length, what 19 not evidence, but you nowhere tell mewhat 13 evidence, evcept,
indeed, in large compilations, which point out what has to be proved upon particular
asues, and which iv 13 as impossible to read or remember, as 1t 13 to read or remem-
Ler any other mere works of roference

** I hopo that we have boen able to aveid this, and that the sccond chapter of the
Bill wmall bo found to state speaifically, and 1 a positive form, what sorts of facts nre
relovant, as being suficiently connceted with the facts in 1ssue to nfford grounds for
an inference 03 to ther cuistenco or non-existeace I will not weary tho Couneil
by mentionmg thoso rules, and I will cantent myself by referring to the Tull and
totho report ButImay shortly sllustrato them by referenco to & passage from
n modern hustorian, which will relieve the dulaces of o very technical speech. The
paetage to which Ireter 13 a ghort summary, by Mr. Froude, of the grounds on
which he behieves that Mary, Queen of Scots, murdered her husband

“ As Mr Froude is not o lanyer, he certamnly wrote what I am about to read
yoathont reference to rules of pwidenco I thimk the fact that die dal, in fact, une
consciously obscrve them illustrates very strongly the truth of my assertion that
they are no moro than thy result of expericnco and practical sagacity thrown ntoa
categorical shape. 1 need hardly say that I uso tho passage merely 03 an illustentian,
and withont any rotion of adopting e Froude’s opinions, or asserting the truth of

his facts, I am concerned merely with their relevance.

«* Rho (Mary) was known to have been weary of hor husband, and ansions ta got
ridof him*

« (By our drft, facts which show motivo are relevant.)

“tTlo dificalty and tho means of disposing of him had been discussed in her
presence, and sho  had hersolf anggested to Sir James Falfour to kill him.?

# (Facta which show proparation for o fact m isauo are relovant )

#¢8hg Lrought him to the Louso where ho was deatroFeid; she was with him two
Tioars beforo his death '

«{Facts s0 connected with the facte in ssue ns to form part of tho same transac-
tion nra relevant )

“* and afecrands threw esery dificalty in tho wiy of any essmination nto the
eircamstances of hiv cnd?

* (Subsequent comluct inflacaced by any fact in issae is relevant )
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“¢The Earl of Bothwell was publicly accused of the muriler.”

“(Facts necessary to be known 1n order to introduca 1clevant facty are relevant )

“+She kept lam close at her side; ske would not allow Jam to be arrested; she
went opealy to Seton with him before her widowhood wasa fortmght old  When
at last, unwillingly, she consented to Is tral, Edinburgh was occupled by hus
retamers  Ho presented lamself at the Tolbooth surrounded by the Royal Guard,
and the chargo fell to the ground, because thoe Crown did not prosecuto and the
Earl of Lennox Lad been prevented from appearing ®

*(Sabsequent conduct nfluenced by any fact n fssuc is relevant )

¢ A fow weeks later, she married Bothwell, though he hada wife atready, and
whea ber subjects rose m arms against her and took her prisoner, she refused to
allow herself to be divarced from hum.

“ (Subsequent conduct  Motive )

“ A large part of the evidence consisted of certain lotters which the Queen was
said to have written  Mr Froude, in passages whick T nced not read, alleges facts
which go to show that she tried to prevent tho production, and to secure the des-
truction, of these letters  An tllustration as to subsequent conduct meets tho case
of a person who destroys or conceals evidence

“Finally, Mr Froude observes. ‘In her own correspondence, thongh ehe
demcs the crime, there is nowhero the clear ring of mnoccnca which makes its
sweight felt even when the evidence is weak whuch supports the words.?

“Tho letters would bo evidence under tho section relating to admissions, and
Mr Froude’s remark 1s 1n naturs of a enticism on them by a prosccutmg Counsel-

“In Eaglish text-books, g0 far as my experience goes, theso rules and others of
the same sort aro nowhero presented ina compact substantive form. They como
in, for the most part, as cxceptions to the rule that evidence must be confined to
the points fn1ssue.  In fact, thoy ean bo learned only by the practice of the Courts,
though they are as patural and lax as 2oy rules necd baaf they are properly
stated.

“From tho rules which state what facts may be proved, we pass to those which
prescribo the manner . which a relevant fact must be proved Passing “over
technieal matters—such as the law relating to judieial notice, questions relating to
publio docnments, and the lhe—theso rales may be #vd to bo three in number,
though, of conrse, namerous ntroductory rales are required to adopt for practice.
They are theac—

“1. If a fact 18 proved by oral ovidence, it must be direct ; £hat is to say, things
scen must be deposed to by eome one who eays he 1w them with hus own eyes.
Things hoard by some one who says he heard them with Lis own ears.

“2  Oriznil docnments must bo produced or accounted for before any other
evudence can bo given of their contents,

“3  When a contract has been roduced to writing, 1t must not be varied by
oral evidence.

“ Theso rules, a9 T havesaid, are subject ta cortain execptions, and require certsia
practical mijustments; but Tdo not think that any one who has hal practical ex-
perience of (ha working of courts of Justice will deny theie substantial syzn Iness,
or indee 1 the sbsolute practical neccssity for eaforving them
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“ Passing over certam mattors which are explained at length in the Bill and
report, I come to two matters to whichthe C attach the greatest
as having pecaliar referenco to the admnistration of justice in India. The first of
thesa rules refers to the part taken by the Judge in the examination of witnesses ,
the second to the cffect of the improper admssion or rejection of evidence npon the
procecdings in caso of appeal.

* That part of tho law of evidence which relates to the manner 1n which witnesses
are to be examined assames the existence of & well-educated Bar, co operating with
the Judge.and relieving hmm practically of every other duty than that of deciding
questions which may anise between them 1T need hardly say that thia stato of
things docs not exist in India, and that 1t would be a great mistake to legislate as
it did  Inagreat namber of cases—probably tho vast numencal majonty—the
Judge has to conduct the whole tral himself, In all cases ho hasto represent tha
1nterests of the public mach moro distinctly than he does mn England. In many
cases he has to get at the truth, or as near to 1t as he can, by the md of collateral
inquines which may imcidentally tend to something relevant, anditis most un-
Iikely that ho should ever wish to push an inquiry needlessly, or to go into matters
not really connected with it. We have accordingly thought it right to arm Judgea
with a general powor to ask any guestions, upon any facts, of any witnesses, at any
stago of the proccedings irrespectively of the rulesof evidenco binding om the
parties and their agonts, and we have inserted in the Bill o distinct declaration
that 1t is the Quty of the Judge, espeeially in criminal cases, not mercly to listen to
the evidence pat before him, but to inquire to tho ntmost into the truth of the
matter. We do not think that the English theones, that the public have no interest
1n arriving at the truth, and hat even crimmal proceodings ought to b regarded
manly i the hight of private questions between tho prosecntor and the prisoner,
aro at all smted to India, if andeed they aro tho resalt of anything better than
careleasness and apathy in England

“ith respect o the question of appeals, we have drawn a eetics of provisions,
the object of which 19 to provent mere mistakes in procedura from destroying the
vatuo of work properly done, os far 831t goes, We bave gono throngh the varioas
eases 1n whicl, as appears to ns, the question of the improper admission or rejection
or amission of evidence can arise ; and havo provided that, whenerer any Appel-
1ate Court discovers the oceurrenco of any mistake, it shall not reverse tho decision
of tho mnferior Court, but ghall exther striko out what is redundant, or supply what
18 defecure, a8 tho case may be, and give judgment accordingly.

1 have addressed your Lordship and the Comneil at great length, botnot, I
thutk, at greater leagth than the importance of the matter reqmires. I have only
toadd that T proposo to procced with the Dill when the Gorernment retorns to
Calcutta, and I hopo beforo that tima ta receive the cnticisms of the Local Govern-
menta upon the measure.”

LIABILITY TO DAMAGES FOR RLI'USING TO GIVE
EVIDENCE
Acr 19 or 1833, Secriov 24

26 Any person, whether n party to the suit or not, to whom a xnmmons in
mitend and gree evidence or produce & document, shall be pervoriatly delivered, and
who skall, without law{ful excuse, neglect or refuse to obey such summosns, or who




19 & 20, vic. cap 113 xii

¥hall bo prarsd tn hava ahesanAsd  nn Vo amkaf Mawo—ie cos 3 o 3
with sach
quired by .
withoat 1z g
e o v s s
under this Act, be luable to the party at whoso request the summons’ eball have
Brmmammsed o= atebooot o T T Y b required to give endence, or produce
1ay sustain in consequance of such neg-
. keeping out of the way as aforesaid, to

19 & 20, Vic. Car 113,

An Act to prowde for taking evidence sn Her Majesty's domtnions n relation fo
Cuvsl and Commercial matters pending before forergn tribunals.

(20th July 1856 )

WrEREAs 1t i3 expedient that facilities be afforded for taking evidence in Her

Majesty's dominions in relation to Civil and Commercial matters pending befose
foreign trbuzals : Be 1t enacted.

1. Where, upon an_spplication for this purpose, it ismadeto appesr to any

es accordingly ; and it shall be lawtul for the said Court ov Judgs, by the same
order, or for such Court or Judge, or any other Judge having authonty under this
Act, by any sobsequent order, to command the attendance of ny person to be
named in such order, for the purposo of bemg exammed, or the production of any
writings ox other documenta tobe mentionad 1n such order, and to give all sach
directions as to the time, place and mamuer of much examination, and sl other
matters connected therewith, as may appear reasonable and just; and any such
order may be enforced in hike manncr a8 an_order made by sach Court or Jadge in
& canso depending 1 such Court o before snch Judge.

2. A cortifiento mnda= tha oo ~8 St o cmtaeoidg

Cortifientn of ambaa. .
andor, &c, euffictent .
evidence in’ sapport of ' » .

application, "
Tt e e e I.
. * ntor Consul hamng jurisdiction
. : tribunal ja_desivons of obtaining
- - om the gpplication relates, aball
. . e + ® nosuch cextificate is produced

3. Tt shall bo hefal for every person anthorized to take the examination of wit-
Framinapon of wt. Tf8ea by any order made 1n pursuance of this Act to take all
nekaes 10 by taken upon  Buch examinations upon the oath of the witnesees, or afirma-
oath, tion 10 case whero afirmation 13 atlowed by haw instead of
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or elsewhera in Ter Majesty’s dominions, beyond the jurisdiction of the Court |
ordering the examination, it” shall be lawinl for such Court, or the Chief Judge
thereaf, or sach Judge, to Bomnate somo fit person to take such examination, and
any doposition or examination taken beforo an exammer so nominated shall be
admissible in evidence to the same extent as if 1t had been taken by or before such
Conrt, or Judge

3 Where in any cr' N o - e Tt
Posverin erimmnal pro- .
ceedings to nominate
Jugge'or Maglstrate Yo | o« L PSR S I

. . .,
eamo extent asif it had been taken by or before the Court or Judge to whom the
mandamus or order was addressed.
4 The provisions of the Act passed 1n the twenty-second year of Her Majesty,
chapter twenty, intitaled ““An Act to provide for taking evi-
Agghtmnnom“m. dence in suits and proceedings pending before tribanals in
Cort, 2 13 Sondict Hler Majesty’s domimons 1 places ont of the junsdiction of
Togs inder this Act, . such tribnnals” {which may be cited s the Eridence by
Gommssion Act, 1839), as amended by this Act, shall apply
to proceedings under this Act.
5. The power to make rules conferred by section six of the Evidence by Com-
misson Act, 1839, shall be deemed to include a power to
Amendmento? 22 ¥ic. make rules with rezard to all costs of or incidental to the
© i examination of any witness or person, inclading the re-
maneration of the exemner, if any, whether the exumination bs ordered pursuant
to that Act or under this or any other Act for the timo being in force relating
to the examunation of witnesses bayond the jurisdiction of the Cours ordening the
exammation
6. When pursuant to any such commission, mandsmus, order, or request as
in this Actreferred toany witness or person is to boexamin-
(m.hlor afirmationof edin any place beyond the jurisdiction of the Court order-
wrrnee sam T T s L
. . . .
.. . . e “w e e
od on oath before s person duly suthorzed to administer an eath s the Conrt,
ordening the examination,

2 & 23, Vic, Cap. €3,

An Aet 10 afford facilatien for the more certain ment of the law

10 one part af ey Majesty’s dominions tchen pleaded in the Courts of another part
thereof.

(13th August 1919 )

WizagAs great improvement in the sdministration of the lar would ensue if facili-
Preambde. tics wero afforded for moro certainly sacertaming the Law
. administered in one part of Her Majesty's dominions when

pleaded in tho Courts of another part thereof s Mo it therefora enncted, &c. .

1. 1,10 any action depending In ny Court within Her Majeaty's dommions, it
eerpding n Rpy CoRTt D L ey 8 dominton

" Conrts $n ome part nf . s . .
Fer Majesty's dwal o . .
Rions may il & eaie
for the optutan la law LRI} -
ofaUmeitaany other . . e
hereot. . - TNl [
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S e P It I TR SIS S

Courts thereof, whose opmion 18 desired” upon the Jaw administered by them as
apphcable to the facts et forth in such ease, and desinng them to pronounce their
opimon on the guestions submitted to them in the terms of the Act, andat shall bo

PALLILS 01 LRI CULLISELON BULD CaBY, 44 SLAI LICTRAILEL PLUBUMBLY LuCal upsiuvn upus
the questions of law as admimstered by them which are submitted to them by tho
Court, and in order to their pronouncing such opimion they shall bo entitled to take

such forther procedare thereupon as to them shall seem proper.
2 Upon such opwion beng pronounced, & sopy thereof,
Oprmonto be anthen.  CeTtaficd by an officer of sach Court, shall bo mven to each of
tcatel and certfied  the partios to the action by whom the same shall be required,
and ghall be deemed and held to contain a correct record of

ench opmion.

4. In the cvent of auappent to Her Majesty in Council or to the TI

Her Majesty in Couneil
r flonse of Lords cu

peil may adopt or .
Télect opiion, .

Tlousa may respectively adopt or reject such opinion of any Court whosa judgments
are respoctively rovienable by them as tho samo shall appear to them to be well
founded or not in fasw.

6. Intho construction of this Act, the worl “action™ shall inclade every judicial

‘procecding instituted in any Court, Ciwl, Crimunal or Eecle-
Interpretation ot mastical; and the words * Saperior Courts™ ghall inclade, 1n
s, England, the Supcrior Courts of Law at Westminster, tha
ST PR m e e Prancellor,

. .- o Divoreo

. Scotland,

: - o - v\ aerof Qs
- et . * he Rolls
. . . - =+ smunions,
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An Act to aford faerlities for the stter ascertainment of the law of foreign counfries
ahen pleaded sn Courts wathuu Iler Majesty’s dominrons
(17th May 1561 )

WuEREAS an Act was passedn the twenty-sccond and twenty-third years of Iler

Mujesty’s reigm, ntituled an Act to nfford faciities for the

o Drenmble22& 23 Ve more cortain i of the law admi in one
3 SRS oAl

domimons and the law as administored in ooy part of Her Majesty's domunions
when pleaded in actions depending 1n the Courts of such foreign country or State:
Be it therctore enacted, &c

1w me e b e P R T

with qu . .

within
Majesty may kv guch action may depend to dircct to b d set-
pend to direct a easo to bo prepared sef

e tormscng, tigz forth thy facta as theso may b ascertained by verdict
tamment of Lawof such  ©f o Jury or other mode competent, or as may be ngreed apon
by the parties, or sottled by such person or persons as may

. . . .
convention, whose opinion is desired upon the luw eduunistered by such forcign
e i e e e eon mnd pequesting, them to
- 3 and upon much opinion

i such Coust, shall to

2 1t shall be competent to any of the parties to the action, after having obtained
such certificd copy of sach opinion, tolodygo the eame with
. the ofticer of tho Court within Her Majesty's dominions
thm .
e oty sacn which the action may be depending, who may havo the
ojnnion to lhio faeta set official charge thercof, together with a notice of motion,
Tortl s

in eRsen, &2, setting forth that the pary will, on  ¢rrtain day named in
. . - . .
. . P . .
. . . " . .
. Lo
. . . . -
. . - .
. .o . . . .
N . o e
- . . .
. P
. = aa . .
. - . . . .

B v . - .
alterntions or amendments, to the sane or to sny other such Baperior Court In euch
foreiju State na aforcsud and 0 from time to time bs may be pecessary or expee
dient,
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3 If, in any actiol Wepending n any Court of 2 foreign country or State with
whose Government Her Majesty shall have’ entered into
Courts in Her Majes. . - .- . .
¥'a  dominions may
pronounce opimen o .
case rematted by o fore
wign Court. .
15 desired a case setting forth the facts and the questions of law ansing out of the
same on which they desire to havo the opimon of a Court within Ifer Majesty's
domnions, 1t shal! be competent to any of the partics to the action to present a
petition to such last mentioned Court, whoso opinion 18 to be obtained, praying such
Court to hear parties or their counsel, and to pronounce their opwion thercon in

yparties to the action Ly whom the same shall be required

4 Inthe construction of this Act, the word * action” shall inclnde every judicial

procecding instttuted in any Court, Creil, Criminal or_ Ecclo-

Iaterpretation  of mastical ; and the words * Superior Courts” shall snclade, in

terma. England, the Superior Courts of Law at Westminster, the

Lord Chancellor, the Lords Justices, the Master of the Rolls, or any Vice-Chancellor,
OIS IR e TS stiegy P HEstr ol Or,any, VreoDhane

31 & 32 Vic Cae. 37.

An Act to amend the law relating to documentary eridence 1n certain cases,
(25th Junc 1S65)

WHEREAS 1t 18 expedient to amend the law relating to evi-

P; ble.
reamule dence- Be it cnacted, &¢
1. This Act may be cited for all purposcsas *The Docu-
Bhort titte. mentary Evidence Act, 1868.”
.

2. Primd fucwc evidence of any proclamation, order, or regulation issued beforo
or after the passing of tins Act by Her Majesty, orby the

Modoof proving cer- Privy Councul, nlao of any proclvnation, order, or regulation
. issuéd beforo or nfter tho passing of this Act by or under

R st * officer as is mentioned
' ' ' n all Courta of Justice,
. -+ the modes berewafter

[P N S

-

(1} By tho prodaction of a copy of ths Gazette purporting to contain such pro-
clamation, order, or regulation.

(2) Dy the production of a copy of such proclamation, onler, or regulation pur-
Porting to bo printed by the Government printer, or, whera tho question
anscs in a Court in any Brifuh Coluny or possession, of & copy purportins
1o be printed under the anthonty of the legiststure of tuch Bituh Celony
or posseasion
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(3} Dy the production, in the cass of any proclkmilily order, or regulxtion
issucd by Her Majesty or by the Privy Conneil, of & copy or extract pur-
porting to be certified toba trae by the clerk of the Privy Couxcil, or by
any onoof tho Lords or others of the Privy Council, and, 1n the cwse
of any proclamation, order, or rogulition 1ssacd by or undor tha authority
of any of tho said departments or officers, by the production of a copy or
extract purporting to bo certificd to bo true by the person or persons
speaified m the sccond columa of tho said echedulo in connection with sach
department or officer

Any copy or extract mado fn pursuance of this Act may bo in print or in writing

or partly in print and partly {n writmg.

No proof shall be required of tho handswriting or official position of any person
certifying, in pursuance of this Act, to the truth of any copy of or extret from any
proclamation, order, or regnlation.

3 Subject to any Isw that may be from timo to time mule by tho Iegislatura

Aett voum forceia 9f 2y Dritith Colony or passosson, this Act shall bo in forco
Colomon. in every such Colony and possession.

. 4  Ifany person commits any of the offences following,
cmeent of far- L Ly R DO

(1) Prnts any copy of any proclamation, order, or regulition which falscly

R T St e om0 i to Lo printed

' or porseasion
s or rogulation

knowing that

tho samo was not 8o printod; or
(2) Torges or tenders fa_omadence, knowing tha samo 10 havo heen forged, ary
cortificato by thix Act anthorized to bo anncxed to o copy of, or estract
from, any proclamation, order, orregulation
be alinll bo guilty of felony, and shall on conviction be lisblo to bo sentenced to pon it
servitude for Buch term as i prescnibed by the Penal Servitudo Act, 186), 2 tho
least term to which an offender can bo sentonced to penal servitude, or to bo
fmprisoned for any term not exceeding Lwo years, with or sithout hard Labour,
5. Tho followng wordsshall in this Act havo the megnins hereimfter aevignet
to them, unless thero fs something in the context repngnant
Detnivlon of terme. el constructions ; {that is Lo say)—
@M Fa o nnmauey of this Act, Inclade the
. . . ' nd such terntorices a3 may
o . Ve Majrsty by virtuo of any
P . t otber Mer Majenty's domi.
nions.
# Legislatare™ shall signify any nathority other than the Tmperial Parliament or
. LE“Z’“T P ITE Sinfesty In Coaneil competent ta mako Laws for any
+ Lewtstatare. Colony or povacesion.
W Privy Council " aliall Include Hor Mafesty n Council and tho Lords and others
Ty o e Malesty's Trivy Council, omny of ther, and any
Privy Councll, Commitgeo of the I'rivy Council, that Is ot epecially pamed fn

the schelale hereto.
o t I'rinter™ shall mean snd ineludo the printer to Her Majety and
Governimen sny printer parporting 1o bo the printer autkorlzad to print
#Covernment I'mne  the Btatutes, Onlimances, Acts of Biate, or otber publio Acts
ter” of the legidature of nny Intuh Calony or poescesion, er

ctherniv to be tLe Government printer of ench Colony or prsscmsion.

. 4 Gazctte™ shall inclado the Lew low Gasetle, the Flinkurgh

o baictte Gasctte, anl the Dutlin Gusette, or any of such Gucttes




6 The provision!

ACT X0, Xviu oF 1872,

s Act slall be deemed to be in addition to, and not

derogation of, any powers of proviug docaments given by an
Acttobe cumnlative, o, R ’ Wi 1 Y
be eummltTe. o ieting Statato or existing 0t Common Law.

SCHEDULE,

Cortuy 1

Corryy 2.

Name of Department or Officer,

Names of Certifying Officers

The Commissioners of the Treasury .
The Commissioners for execating the
Offico of Lord High Admiral,

Becretaries of Statc

Commuttcs of Trivy Council for Trado ..

The Poar-Law Board . ‘e

Any Commissioner, Secretary, or Assistant
Becretary of the Treasury.

Any of the Commissioners for exccuting
the Office of Lord High Admiral or
either of the Secretaries to tho sud
Commissioners.

Any Secretary or Under-Secrotary of
State

Any member of the Commnttes of Privy
Council for Trade or any Secretary or
Asgistant Seerctary of the said Com-
mittee.

Any Commissioner of thie Toor-Law Board
or any Secretary or Asmstant Scerctary
of the smd Board

ACT No. XVIII or 1872.
{BECEIVED THE GOVEENOR-GENEEAL'S ASSENT ON THE 20TH AUGUSY 1872))
AN ACT TO AMEND THE INDIAN EVIDENCE ACT, I1872.

Treambla,

Short Litle. Amendment Act."

Amendmeneot AR 1 2
f 182, eeclion 32,
clauses S and 6.

clases fivo and gis, af
by blood, marrisge or adoption™ shall be inscrted.

WheReAs it i3 expedient to amend the Indun Esidence
Act, 1872; It is hereby enacted na fullows s=—

1. This Actntnybo called “ The Indian Evidence Act

2 In section thirty-two of the Indian Evidence Act, 1872,

cr the word * relationship,” the words

3 In section forty-one of the ama Act, lincs seventren, twenty and tweaty-throe,
ecree’”

alter the wo

Amendment of sece 5 G7y T erted.

tron 41

“udgment,” the words ** onler or de

4. In scetion forty-fivo of the same Act, line five, after

Amendment of sece
Lion 45.

Amendment of #<-

qlon 87, inserted.

the word "“art” tho words *' or in questions as tomdentity
of handwriting™ shall bo inserted.

6. In section filty-seven of the gamn Act, parasraph (17)
after the word " road,” the words  on land or at rea” shall be

6. In soction sixty-six of the same Acl, line fisc, after the

Amendment b soue
1100 68,
= Inscrted

word* 14, the wonda “ ot to his attorncy er pleades™ shall be
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7 Inscetion ninety-one of the same Act, Esception S RAtine  words “under tha
Indvin Succossion Act,” the words * admitted to probato 1
N X p »
pohrendament of sece y b Inhia,” shall bo subsbituted.
8. [Repealed by Act No XII of 1876.)
9 In scction ono hundred and eight of the samo Act, lino one, for tho word
* When,” the words * U'rovided that when” shall be substitated ;
(Amendment. ot sec.  and, 1 the fast line, for the word * on,” the worda* ehifted to”
st be substituted.
10  In section ong hundred and twenty-six of the same Act, hoe twenty-two, and
ecction one hundred and twenty-eight of the same Act, o
Amendment vt Boe- sunhcr the word “ barrister,” the word ¢ pleader” shalt be
tions 126 and 12, inserted.

In section one handred and twenty-six of tho same Act, e fiftcen, for the word
* crimsnal,” the word * illegal™ shail bo substitated.
11 In section one hundred and fifty fivo of the same Act,
g mendment of ecc.  paragraph (2), for the word* had,” the word *accepted” stall
ion L bo substitated A
12 [Repealed by Act No X of 18731

ACT No. X or 1873

(RECENED THE GOVERNOR-GENEDAL'S ASSENT ON Tug 81 arniy 1873)
THE INDIAN OATHS ACT, 1873.

An Act to consolidate the law relatiny to Julicial Oathe, and for other
purposes,
WirRELs it it expedient fo consolidate the law relating to judicial ouths, aflire
mations and declarations, nnd to tepeal the law rolating teo
Preambte, official onths, affirmations and declarativus; It is hereby
cnacted as follows :—
I-—Prehiminary.
Short titte, 15;2}«':”“‘ Act may bo called * The Indian Oaths Act,

It extends to the whole of Brtish Tniia, and, 80 far na segards subjects of Her
Majesty, to tho teeritories of Natire Frinces ond Biates in
Local extent. allianco with Her Majesty ;
And it shall come into force on tho first day of May
Commencement, 1873.
2 [Repealed by Act X1I of 1673,
3, Nothing herein contained applics o procasdings before Courts Martial, or te
afirnustions or_declrstions prescribed by say fsw
faring OF _certain which, wnder the provisians of the. Tndmn Councile’ Act- 1561,
osths and eBmmamne yyg (oremor-Gieneral in Council has not puwer to repeal.
I Authonty t2 administer Datks and Afrmations,
$  The followinz Conrta and persons are aathorized to admi
of by an ollicer ampowered by them in this bolmll oaths and
Aathrety wadminis  affirmations in diachars of the datica or dn_ erereise of tha
ter ouiha and amimia. fomers imposed of cunferred tpon them respectively by
aw i~

(2) AN Courtsnnd persnns haring by Jaw or cousent of parti~a antharity ta
recrite evt lnce;
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@) The Comity Micer ot any wilitary station oceuped Ly traops iu the
wreice of Her Majesty Wovided

(1) that the oath or afirmabion be administered within the Vimits of the
etation, and

(2) that the eath or afirmation bo such uy » Justice of the Peace i3 competent
to admomster in British India,

JIL~—Persons by whom Ouths or Afirmations must be made.

Qo aruntons G Ot o affrmations shatl be made by the following
€0 be made by persong ——

() all witnesses, that is to gay, sll persons who may lawfully be examined, or

fave, or be reqaised to give, evidence by ot before uny Court
Witnerses, or person havin by law or tonsent of parties authority to
examine snch persons or 1o receive evidence

(b) interpreters of questions put ¢o, and avidence given by,
switnesses, and

Jurors (¢} jurors.

Notbing herein contained sball render it lawful t0 administer in & crimina) pro-
ceeding an oath or affirmation to the accused person, or necessary to admnister to
the official 1terpreter of any Court, after he baa entered on the exeention of the
d\mel of his ofhce, an cath or athrmeation that he will farthfally discharge these
duties

mierpreters.

Affrmation by N
venor by peraons o
Jecting to oubs.

6 Where the witness, interproter or jazor is a Hinda or
Muhammadan,

or has an cbjection to making an oath,
e shall, instesd of making an vath, make an afirmation.
In every other case the witness, interpreter or juror shall make an oath.
IF.—Forms of Qaths and affirmations,
7  All oaths and affirmations toade under Section 5 shall
Forms or oathy and  be administered according to such formsas the High Coart
sBrmatio may from time to timo prescribe.
_And until oy mch forms are pmcnbcd by the Migh Conrt, such caths and
to the forms new inuse.
Erplanation —As rogords caths and nﬂirmnh{mx administered in the Conrt of
the Recarder of Rangoon and the Conrt of Small Causea of Rangoon, the Revonder

o{lthnguon shall bo doemed to be the High Court within the weaning of this
section.

8 Il any pacty to, or witness in, any judicial proceeding offers t give evidencs
ity Al s S el ity

Pow
2

purp . .
any « [N .
9. I am tosny Jndicial proceeding offors to be bound by sny wnch oath
T TRy ’m’ femn afurmation a8 {5 mentioned in Section &, if sach

Court may uk Rugtd oath or sfirmation iy mode by the other party 1o, or by any
et mhether he  witnest in, such procerding, the Court may, W it thinks fif,
e m.m-?u. sk such party of witness, of cause hum 1o b neked, whether

or not he will make the cath or afirmstion :

Trovided that no parts of witness shall be compeited to astend personally in Coart
salely for the purpose of answenng such question




X1y ACT NO. X OF

. ‘
10 If such party or witness rgrees to mahe such ", ition, the Conrt
Admingsiraton o T307 proceed to admumster it, oraf o . of such n natare that
oath if accepted, 21t may be more convemently made odt of Court, the Conet may
issuo a Commission to any person fo sdmimster it, and antho- -
nize him to take tho evidonce of the person to bo sworn or afirmed and Feturn 1t to
the Court.
11 The evidenco so given shall, us aganst the person who

Evade nclasrvy
s ngulust pevens ofare offered o be bound as aforesaid, be conclusive proof of the
mg to be hound, matter stated

12 If tho partyior witness refusea to make the oath or eolemn afirmation
referred to in Section 8, ke shall not be compelled to make 1t,
Procedure in case of lm}. the Court ghall record, aapartof the proceedings, the
refusn! to make cuth.  mataro of the oath or affirmation proposed, the facts that he
ag asked whether he wonld mako it, and that he refnsed 1t,

together with any reason which he may assign for bis refusal.

T —Anscellaneous.

13 o omission tolako sy onth or muko aoy afirmation, no subattation of any
e for any other of them, and no irregularity whatever i in the
Proccetngs art oxi. forms 1n which nny o of them §5 admimstercd, ahall invali
deneo ot dato any ding or render imadmi any evidonco
J;},‘:}:“;’;‘ oFeth OF  hntever, in or an respect of which such omission, anbstitation
orirregulanty took placo, or shall sffect the obligation of a
witness to state the truth.

. 11 Every person giving evidence on any sabject befora
qeTent B e any Court or person hereby authorized to admuwter cathe and
tho truth, afirmations shall ke baund to state the trth on ench subject.,

Amenamentot Penst 15, The Indian Penal Code, Sections 178 and 181, shall bo
cm bectinns 178 & construcd asif after the word ** oath,” the words “or aflir.
mation” were insorted

16. Subject to tho provisions of Soctions 3 and 5,50 person appownted to any
oftico shall, before enterng on the exccution of the dutic of

| Dmettsatbaabolisb  hisoffica, bo required to make any oath, or to make or subscribe
any afirmation or doclarat‘ g whatorer.







